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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 12 


(T.D. 89-20) 


CUSTOMS REGULATION AMENDMENT IMPOSING IMPORT 
SANCTIONS AGAINST THE TOSHIBA MACHINE COMPANY 
AND THE KONGSBERG TRADING COMPANY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim rule; solicitation of comments. 


SUMMARY: This document amends the Customs Regulations to 
implement the import sanctions against products produced by the 
Toshiba Machine Company (“Toshiba”) and the Kongsberg Trading 
Company (“Kongsberg”) imposed by Executive Order No. 12661, 
pursuant to Section 2443(a\(2) of the Omnibus Trade and Competi- 
tiveness Act of 1988 (“the Act”). Executive Order No. 12661 im- 
posed a 3 year import prohibition, subject to certain exceptions, on 
products of Toshiba and Kongsberg. This document also contains a 
list of the exemptions from the sanctions and provides guidance to 
importers to whom the exemptions apply. Although the regulations 
will become effective upon publication in the Federal Register, com- 
ments from members of the public will be reviewed and considered 
prior to the publication of a final rule. 


DATES: Interim rule effective January 31, 1989; comments must be 
received by April 3, 1989. 


ADDRESS: Written comments (preferably in triplicate) concerning 
the rule should be submitted to and inspected at the Regulations 
and Disclosure Law Branch, U.S. Customs Service Headquarters, 
Room 2119, 1301 Constitution Avenue, NW, Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Kenneth Paley, Of- 
fice of Regulations and Rulings, Commercial Rulings Division, Unit- 
ed States Customs Service, at 202-566-5856. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 2443(a)(2) of the Omnibus Trade and Competitiveness Act 
of 1988 (Public Law 100-418) (“the Act”) requires the President to 
impose, for a period of 3 years, a prohibition on the importation into 
the United States of all products produced by the Toshiba Machine 
Company (Toshiba), the Kongsberg Trading Company (Kongsberg), 
and any other foreign person whom the President finds to have 
knowingly facilitated the diversion of advanced milling machinery 
and technology to the Soviet Union by Toshiba and Kongsberg. The 
President has issued Executive Order No. 12661, which announces 
the imposition of the sanctions required by section 2443(a)(2). These 
regulations are being adopted to implement the Executive Order. 

Section 2443(a\(2) requires the President to prohibit the importa- 
tion of products produced by Toshiba and Kongsberg. However, in 
order to prevent undue hardship to U.S. national security interests 
and minimize the collateral impact of sanctions on U.S. companies, 
exemptions were provided for a wide range of transactions. The reg- 
ulations implement the import prohibition and provide necessary 
definitions and procedures whereby parties can import products ex- 
empted from the sanctions. 


CoMMENTS 


There interim regulations are effective immediately upon publi- 
cation in the Federal Register. Such action is necessary to imple- 
ment the sanctions made effective by the Executive Order. Howev- 
er, before adopting these interim regulations as a final rule, consid- 
eration will be given to any written comments (preferably in 
triplicate) timely submitted. Comments submitted will be available 
for public inspection in accordance with the Freedom of Informa- 
tion Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 
CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on normal business days between the hours of 9:00 a.m. and 4:30 
p.m. at the Regulations and Disclosure Law Branch, Customs Ser- 
vice Headquarters, Room 2119, 1301 Constitution Avenue, NW., 
Washington D.C. 20229. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DaTE 


The effective date of the import sanctions imposed by Executive 
Order No. 12661 is December 28, 1988. In order to implement the 
import sanctions it is necessary that these regulations be effective 
on the date of publication. Accordingly, it is determined, pursuant 
to 5 U.S.C. 553(b\(B), that notice is impracticable. For the same rea- 
son, pursuant to 5 U.S.C. 553 (d)\(3), it is determined to dispense 
with a delayed effective date. In addition, notice is not necessary 
since these regulations involve a foreign affairs function. However, 
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before adopting final regulations, consideration will be given to all 
written comments timely submitted. 


EXECUTIVE OrDER 12291 


Because this amendment involves a foreign affairs function, it is 
not subject to E.O. 12291. 


Tue ReGutaTory Fiexipiuiry Act 


Because no notice of proposed rulemaking is required for interim 
regulations, the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601, et seq.), do not apply. 


PAPERWORK REDUCTION ACT 


This regulation is being issued without prior notice and public 
procedure pursuant to the Administrative Procedure Act (5 U.S.C. 
553). For this reason, the collection of information contained in this 
regulation has been reviewed and, pending receipt and evaluation 
of public comments, approved by the Office of Management and 
Budget (OMB) under control number 1515-0166. 

Comments concerning the collection of information and the accu- 
racy of estimated average annual burden, and suggestions for re- 
ducing the burden should be directed to the Office of Information 
and Regulatory Affairs, Office of Management and Budget, Wash- 
ington, D.C. 20503, Attention: Desk Officer for Customs. 

The collection of information in this section is in section 12.143. 
This information is required by the U.S. Customs Service in order 
to properly determine the validity of claimed exemptions from the 
import sanctions imposed by section 12.140. This information will 
be used by the U.S. Customs Service to ensure that products being 
imported are, in fact, the products to which the exemptions apply. 
The likely respondents are business or other for-profit institutions, 
State and local governments, and Federal agencies. 

Estimated total annual reporting and/or recordkeeping burden: 
1,125 hours. 

Estimated number or respondents: 2,500. 

Estimated annual frequency of responses: 1 


DraFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices participated in its development. 


List oF SUBJECTS 


19 CFR Part 12 
Customs duties and inspection. 
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AMENDMENTS TO THE REGULATIONS 


Part 12, Customs Regulations (19 CFR Part 12), is amended as set 
forth below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The authority citation for Part 12 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Gdnote 11, Tariff 
Schedules of the United States), 1624. 


§§ 12.140-12.144 also issued under Section 2443 of the Omnibus 
Trade and Competitiveness Act of 1988 (Public Law 100-418). 

2. Part 12, Customs Regulations (19 CFR Part 12) is amended by 
adding a new center heading entitled “Sanctions Against Toshiba 
Machine Company and Kongsberg Trading Company”, which head- 
ing shall appear immediately before new, added sections 
12.140-12.144 as set forth below. 


Sanctions AGAINST TosHIBA MACHINE CoMPANY AND KONGSBERG TRADING 
CoMPANY 


Sec. 


12.140 Applicability, Prohibited importations. 
12.141 Exceptions. 

12.142 Definitions. 

12.143 Procedures for excepted products. 
12.140 Applicability, prohibited importations. 


Except as otherwise provided by these regulations, the importa- 
tion into the United States of products produced by Toshiba Ma- 
chine Company (Toshiba) or Kongsberg Trading Company (Kong- 
sberg) is prohibited for a period of three years following [effective 
date of Executive Order]. 


§ 12.141 Exceptions. 

The prohibition contained in Section 12.140 shall not apply to: 

(a) products provided under contracts or other binding agree- 
ments entered into before June 30, 1987; 

(b) spare parts; 

(c) component parts, but not finished products, essential to United 
States products or production; 

(d) routing servicing and maintenance of products; 

(e) information and technology; and 

(f) excepted defense articles. 


§ 12.142 Definitions: 

For the purposes of these regulations: 

(a) The term “products produced by Toshiba or Kongsberg” means 
products manufactured or produced by Toshiba, Kongsberg, their 
successors or assigns, or any other entity directly or indirectly 
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owned or controlled by any of the foregoing, provided that such 
products are not subsequently substantially transformed by another 
party. 

(b) The term “contracts or other binding agreements entered into 
before June 30, 1987” means: 

(1) Written obligations entered into before June 30, 1987, and per- 
formed or to be performed on or after June 30, 1987, that require 
the purchase for delivery in the United States of products to which 
the prohibitions contained in Section 12.140 would otherwise apply, 
and that are without condition or qualification other than as pro- 
vided by force majeure clauses or similar clauses; 

(2) With respect to used products imported by or for the primary 
user, written obligations performed before June 30, 1987, whether 
or not they provide for delivery in the United States; and 

(3) Agreements under which: 

(i) products are designed to a purchaser’s specifications and mar- 
keted in the United States under the purchaser’s trademark, brand, 
or name; and 

(ii) the purchaser clearly documents a pattern of trade that began 
before June 30, 1987, and continued to the time of the importation. 
For purposes of these regulations, no contract or other binding 
agreement may exist between Toshiba or Kongsberg and any entity 
directly or indirectly owned or controlled by Toshiba, Kongsberg, or 
by any parent or subsidiary of Toshiba or Kongsberg. 

(c) The term “spare part” means any individual piece, part, or 
subassembly which is intended for the logistic support or repair of a 
finished product and not as a finished product itself. 

(d) The term “component parts” means any article which is not 
usable for its intended functions without being imbedded in or inte- 
grated into any other product and which, if used in the production 
of a finished product, would be substantially transformed in that 
process. 

(e) The term “finished product” means any article which is usable 
for its intended function without being imbedded or integrated into 
any other product, but in no case shall such term be deemed to in- 
clude an article produced by a person other than Toshiba or Kong- 
sberg that contains parts or components produced by Toshiba or 
Kongsberg if the parts and components have been substantially 
transformed during their production of the finished product. 

(f) An article is “substantially transformed” when, by means of a 
substantial manufacturing or processing operation, the article is 
converted or combined into a new and different article of commerce 
having a new name, character and use. 

(g) The term “essential to United States products or production” 
with respect to component parts means component parts which are 
produced by Toshiba, Kongsberg, or both, that are necessary for the 
manufacture or processing of United States products, and for which 
there is no suitable alternative. The term “suitable alternative” re- 
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fers to an article (1) that can be substituted for an article produced 
by Toshiba or Kongsberg, (2) that will perform the same functions 
or is capable of the same use, and (3) is available at a competitive 
price. 

(h) The term “routine servicing and maintenance” means custom- 
ary servicing and maintenance, including repairs or installation of 
spare parts or component parts. The term shall also include the 
temporary importation of tools and equipment necessary to perform 
such servicing or maintenance, as well as reimportation of products 
exported for routine servicing and maintenance. 

(i) The term “information and technology” includes plans, draw- 
ings, and other written and pictorial data in any form or medium, 
and personal transmissions of any of the foregoing. The term shall 
also include component parts, finished products, or other articles to 
which these prohibitions would otherwise apply if temporarily im- 
ported under the provisions of item 864.30 of the Tariff Schedules of 
the United States (subheading 9813.00.30 of the Harmonized Tariff 
Schedule of the United States) solely to demonstrate such technolo- 
gy and which are thereafter exported. 

(j) The term “excepted defense articles” means any defense arti- 
cle, as defined in § 47 of the Arms Export Control Act (22 U.S.C. 
2794), that the Secretary of Defense or his designee certifies: 

(1) are procured under existing contracts or subcontracts, includ- 
ing exercise of options for production quantities to satisfy United 
States operational military requirements; 

(2) are essential defense articles of which Toshiba or Kongsberg is 
a sole-source supplier and for which no alternative supplier can be 
identified; or 

(3) are essential to the national security under defense coproduc- 
tion agreements. 

(k) The term “United States” includes its territories and 
possessions. 


§ 12.143 Procedures for exempted products. 

Importers of products of Toshiba or Kongsberg under any of the 
exceptions set forth above in § 12.141, shall file with the U.S. Cus- 
toms Service, at the time of making entry, a declaration setting 
forth a complete statement of the exception under which such arti- 
cle is imported, including a copy of any certification provided by the 
Secretary of Defense or his designee pursuant to § 12.142. An im- 
porter of articles claimed to be exempt as “component parts” pursu- 
ant to § 12.141 shall file with the U.S. Customs Service, at the time 
of making entry, a certificate that such importer has made reasona- 
ble efforts to obtain a suitable alternative. Such reasonable efforts 
may include (1) open and public solicitations of known suppliers, or 
(2) advertising in appropriate trade journals or periodicals of gener- 
al circulation. Importers shall also provide any other information or 
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documentation deemed necessary by Customs to determine the ad- 
missibility of the articles in question. 
WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: January 25, 1989. 
SALVATORE R. MarTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 31, 1989 (54 FR 4780)] 


(T.D. 89-21) 


PARTIAL LIMITATION OF DECISION OF U.S. COURT OF IN- 
TERNATIONAL TRADE IN MADISON GALLERIES, LTD. v. 
UNITED STATES 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Notice of Limitation of Court Decision 


SUMMARY: This document discusses the extent to which the Cus- 
toms Service shall apply the portion of the decision of the USS. 


Court of International Trade in Madison Galleries, Lid. v. United 
States, Slip Op. 88-71 (June 7, 1988), which concluded that the pro- 
cess of decorating certain Taiwan-made porcelain blanks in Hong 
Kong resulted in a substantial transformation of the porcelain arti- 
cles for purposes of the Generalized System of Preferences (GSP). 
This portion of the decision is considered dicta inasmuch as the 
court’s holding that the imported decorated porcelainware was enti- 
tled to duty-free entry under the GSP was based on its primary 
finding that no substantial transformation of the articles in Hong 
Kong was required since the costs of the decoration process exceed- 
ed the GSP 35 percent value-content requirement. 


EFFECTIVE DATE: February 15, 1989. 


FOR FURTHER INFORMATION CONTACT: Craig A. Walker, 
Commercial Rulings Division, Office of Regulations and Rulings, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229 (202) 566-2938. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In Madision Galleries, Ltd. v. United. States, Court No. 
81-05-00643, Slip Op. 88-71 (June 7, 1988), the Court of Interna- 
tional Trade held that certain items of decorated porcelainware 
from Hong Kong were entitled to duty-free entry under the Genera- 
lized System of Preferences (GSP). The case involved blank (un- 
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decorated) porcelain items of Taiwanese origin which were shipped 
to Hong Kong where they were decorated with various oriental de- 
signs and scenes through painting and firing. The court accepted 
the importer’s primary position that under the applicable statute, 
19 U.S.C. 2463(b)\(2), and section 10.177(a), Customs Regulations (19 
CFR 10.177(a)), it was unnecessary for the blank porcelainware im- 
ported into Hong Kong to be substantially transformed there since 
the direct costs of processing operations performed in Hong Kong 
exceeded the statutory 35 percent value criterion. The Government 
conceded in the case that the costs of the decoration process in 
Hong Kong exceeded 35 percent of the appraised value of the im- 
ported merchandise. 

Although the court determined that the porcelainware qualified 
for duty-free entry under the GSP because it satisfied the 35 per- 
cent minimum-content requirement, the court, nevertheless, also 
considered the importer’s alternative argument that the blank por- 
celain articles had undergone a substantial transformation in Hong 
Kong. The court concluded that, with respect to those porcelain 
items for which the importer offered exhibits at trial, the decorat- 
ing process was sufficient to satisfy the substantial transformation 
test. 

The U.S. Customs Service disagrees with the court’s primary 
holding that merchandise imported into a beneficiary country need 
not be substantially transformed there so long as the direct costs of 
processing operations performed in the beneficiary country equal or 
exceed 35 percent of its appraised value. The Government is in the 
process of appealing this portion of the court’s decision. 

The Customs Service also strongly disagrees with the court’s sec- 
ondary determination that the porcelainware for which exhibits 
were produced at trial were substantially transformed in Hong 
Kong. The court’s conclusion that the mere decoration of porce- 
lainware constitutes a substantial transformation runs counter to a 
substantial line of administrative rulings issued by this agency. 
However, because this secondary determination was unnecessary to 
an adjudication of the essential issue of the case i.e, whether the 
porcelainware was entitled to duty-free entry under the GSP, it is 
considered dicta. This portion of the decision is not being appealed 
and shall not be considered as determinative by this agency of 
whether such processes constitute a substantial transformation for 
purposes of the GSP in factual situtations similar to that involved 
in this case. The Customs Service continues to adhere to its position 
that the mere decoration of porcelainware does not constitute a sub- 
stantial transformation. 


Dated: January 24, 1989. 
WILLIAM VON Raa, 
Commissioner of Customs. 
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19 CFR Parts 148 and 162 


(T.D. 89-22) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO 
PRECLEARANCE OF PASSENGERS AND BAGGAGE IN A 
FOREIGN COUNTRY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim Rule; solicitation of comments. 


SUMMARY: For many years the Customs Service has maintained 
stations at airports in certain foreign countries where advance 
clearance (preclearance) of passengers and their baggage is conduct- 
ed. This clearance avoids delays and other inconveniences when a 
flight reaches the U.S. port of entry. Recent legislation provides a 
specific statutory basis for the preclearance program which had 
been previously based on various non-statutory authorities. In addi- 
tion to clarifying that a preclearance program may be established, 
that Customs officers may be stationed at foreign locations, and 
that U.S. Customs and related laws are made applicable at those lo- 
cations, the legislation provides that the Secretary of the Treasury 
may require persons processed at preclearance stations to comply 
with U.S. Customs and related laws which shall apply in the same 


manner as if the foreign station were a port of entry within the 
Customs territory of the United States. 


EFFECTIVE DATE: February 1, 1989. Written comments must be 
received on or before (60 days from the date of publication). 


FOR FURTHER INFORMATION CONTACT: Robert J. Heiss, Of- 
fice of Passenger Enforcement and Facilitation (202) 566-5607. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs Service has established facilities listed in § 101.5, 
Customs Regulations (19 CFR 101.5), at certain foreign airports for 
the preclearance of passengers dnd baggage in advance of the arri- 
val of flights to the United States. This preclearance provides for 
faster and more efficient service to international travelers and the 
avoidance of delays and inconvenience at the port of arrival. The 
preclearance program, which has been in effect for over 35 years, 
has been based on various non-statutory authorities and executive 
agreements with the countries where the inspection stations are lo- 
cated (Canada, Bermuda, and The Bahamas). 

Certain provisions of the Anti-Drug Abuse Act of 1986 (Pub. L. 
99-570) found in 19 U.S.C. 1629 provide specific statutory authority 
for the preclearance program. That Act permits, when authorized 
by treaty or executive agreement, the stationing of Customs officers 
in foreign countries. It authorizes Customs officers so stationed to 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 7, FEBRUARY 15, 1989 


discharge their duties, the seizure and forfeiture of merchandise 
under U.S. law, and arrests. It also permits the Secretary to require 
compliance with Customs and related U.S. laws in the same manner 
as if the violation took place in the Customs territory of the United 
States. 


CoMMENTS 


Before adopting these interim regulations as a final rule, consid- 
eration will be given to any written comments (preferably in tripli- 
cate) timely submitted. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on 
normal business days between the hours of 9:00 a.m. and 4:30 p.m. 
at the Regulations and Disclosure Law Branch, Customs Service 
Headquarters, Room 2119, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 20229. 


INAPPLICABILITY OF Notice AND DELAYED EFFECTIVE DATE REQUIREMENTS 


Inasmuch as these amendments implement already enacted stat- 
utory changes, it is deemed to be in the public interest to make the 
regulatory changes as soon as possible. Accordingly, the normal ad- 


vance notice and public procedure are unnecessary pursuant to 5 
U.S.C. 553(b)B). For the same reasons, pursuant to 5 U.S.C. 
553(d)(3), a delayed effective date is not required. 


EXECUTIVE ORDER 12291 
Because this document will not result in a “major rule” as de- 
fined in E.O. 12291, a regulatory impact analysis is not required. 
REGULATORY FLEXIBILITY Act 


Because no notice of proposed rulemaking is required for interim 
regulations, the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), do not apply. 


DraFTinG INFORMATION 


The principal author of this document was James C. Hill, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices participated in its development. 


List oF SUBJECTS 


19 CFR Part 148 


Airmen, Customs duties and inspections, Foreign officials, Gov- 
ernment employees, Household Goods, Imports, International orga- 
nizations, Military personnel, Motor Vehicles, Seamen, Tobacco, 
Taxes. 
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19 CFR Part 162 


Administrative practice and procedure, Law enforcement, Penal- 
ties, Search warrants, Seizures and forfeitures, Reporting and re- 
cordkeeping requirements. 

AMENDMENTS TO THE REGULATIONS 

Parts 148 and 162, Customs Regulations (19 CFR Parts 148, 162), 

are amended as set forth below. 


PART 128—PERSONAL DECLARATIONS AND EXEMPTIONS 


1. The general authority citation for Part 148 remains unchanged 
and a new specific authority for § 148.22 is added. The citations of 
authority will read as follows: 


Authority: 19 U.S.C. 66, 1498, 1624. The provisions of this part, ex- 

cept for Subpart C, are also issued under 19 U.S.C. 1202 (Gen. Head- 

note 11); 
* 


* * * * * * 


§ 148.22 also issued under 19 U.S.C. 1629. 
* * 


* * * * * 


2. Section § 148.22 is amended by revising paragraph (a) to read 
as follows: 


§ 148.22 Examination of air travelers’ baggage in foreign 
territory. 


(a) Examination and surrender of declaration. When places have 
been established in a foreign country where U.S. Customs officers 
have been stationed for the purpose of conducting Customs inspec- 
tions and examinations (see §§ 101.5 and 162.8 of this chapter), per- 
sons destined to the United States on flights shall present them- 
selves to those officers for inspection and examination of their bag- 
gage which may be passed in accordance with § 148.23 prior to 
boarding the flight. They shall comply with all U.S. Customs laws 
and other civil and criminal laws of the United States relating to 
importation of merchandise, including baggage, to the filing of false 
or fraudulent statements, and to the unlawful removal of merchan- 
dise from Customs custody, in the same manner as if the passen- 
gers, were arriving at an airport within the Customs territory of the 
United States. When baggage is examined in foreign territory, the 
baggage declaration shall be surrendered to the Customs officer at 
the airport of departure for the United States prior to boarding the 
flight. 


PART 162—RECORDKEEPING, SEARCH, AND SEIZURE 


1. The general authority citation for Part 162 remains unchanged 
and a specific authority for § 162.8 is added. The citation of authori- 
ty will read as follows: 
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Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624; 
x x * * * 


§ 162.8 also issued under 19 U.S.C. 1629. 
* * * * * 


* a 
2. Part 162 is amended by adding a new § 162.8 to read as follows: 
§ 162.8. Preclearance inspections and examinations. 


In connection with inspections and examinations conducted in ac- 
cordance with § 148.22(a) of this chapter, United States Customs of- 
ficers stationed in a foreign country may exercise such functions 
and perform such duties (including inspections, examinations, 
searches, seizures, and arrests), as may be permitted by treaty, 
agreement, or law of the country in which they are stationed. 

MIcHAEL H. LANE, 
Acting Commissioner of Customs. 
Approved: January 13, 1989. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 1, 1989 (54 FR 5076)} 


(T.D. 89-23) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback rates issued December 9, 
1987, to March 14, 1988, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations; and approvals under Treasury Decision 
84-49. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified ar- 
ticles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner to whom the rate was forwarded, and the date on which it 
was issued. 

(DRA-1-09) 

Dated: January 27, 1989. 

File: 221159 | 

JOHN DuRAntT, 
Director, 
Commercial Rulings Division. 
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(A) Company: American Chrome & Chemicals Inc 

Articles: Chronic acid solid 

Merchandise: Sodium dichromate 

Factory: Corpus Christ, TX 

Statement signed: November 2, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, December 9, 1987 


(B) Company American Chrome & Chemicals Inc. 

Articles: Sodium dichromate in solid form 

Merchandise: Sodium dichromate in liquid form 

Factory: Corpus Christi, TX 

Statement signed: April 21, 1986 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, December 10, 1987 


(C) Company: Angeles Metal Trim Co., dba Angeles Metal Systems 

Articles: Studs and tracks; joints/structural; corner bead and trim; 
steel components; general products 

Merchandise: Hot dipped galvanized steel sheet in coil; cold and hot 
rolled steel sheet in coil; jet coat/electro galvanized steel sheet 
in coil 

Factories: Los Angeles & Newark, CA; Vancouver, WA; El Paso, TX 

Statement signed: April 14, 1986 

Basis of claim: Used in, less valuable waste 

Rate forwarded to RC of Customs: Los Angeles, January 26, 1988 


(D) Company: American Fuel Trading Co. 

Articles: Anhydrous ethyl alcohol 

Merchandise Undenatured ethyl alcohol 

Factory: Chesapeake, VA 

Statement signed: September 21, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, February 16, 1988 


(E) Company: AT&T Technologies, Inc. 

Articles: Fiberoptic cable/strands 

Merchandise: Germanium tetrachloride; pure quartz (fused silica) 
tubes 

Factory: Norcross, GA 

Statement signed: July 27, 1987 

Basis of claim: Used in, less valuable waste (germanium tetra-chlo- 
ride); used in (pure quartz (fused silica) tubes) 

Rate forwarded to RC of Customs: New York, February 5, 1988 

Revokes: T.D. 86—-126-D. 


(F) Company: BRIntec Corp., Garry Screw Machine Div. 
Articles: Socket contacts 
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Merchandise: Leaded commercial bronze blanks 

Factory: New Brunswick, NJ 

Statement signed: December 9, 1987 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, March 14, 1988 


(G) Company: Caltex, Inc. 

Articles: Nylon carpet yarn 

Merchandise: Nylon yarn 

Factory: Calhoun, GA 

Statement signed: August 4, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Boston (Baltimore Liquidation), 
March 3, 1988 


(H) Company: Clarendon Marketing Inc. 

Articles: Finished unleaded gasoline 

Merchandise: Unfinished gasoline blendstocks 

Factories: Bayonne & Carteret, NJ 

Statement signed: March 24, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, January 4, 1988 


(I) Company: Cook’s Processing, Inc. 

Articles: Orange and grapefruit juice from concentrate; frozen con- 
centrated orange and grapefruit juice; bulk concentrated or- 
ange and grapefruit juice 

Merchandise: Concentrated orange juice for manufacturing; concen- 
trated grapefruit juice for manufacturing 

Factories: Lakeland, FL; Plymouth, IN 

Statement signed: July 31, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, March 2, 1988 


(J) Company: Cook’s Processing, Inc. 

Articles: Bulk concentrated tangerine juice for manufacturing; 
blended concentrated tangerine and orange juices 

Merchandise: Concentrated tangerine juice for manufacturing; con- 
centrated orange juice for manufacturing 

Factories: Lakeland, FL; Plymouth, IN 

Statement signed: February 12, 1988 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, March 2, 1988 


(K) Company: E. I. du Pont de Nemours & Co., Inc. 
Articles: ZYTEL ST801 NC010; ZYTEL 80G33HSIL NCO010; ZYTEL 
80G33HSIL BK104; ZYTEL 70G43L NCO010; ZYTEL 8018 





U.S. CUSTOMS SERVICE 15 


Merchandise: ZYTEL 101 NCO10 (a/k/a nylon 6,6 polymer); ZYTEL 
ST801 NC0O10; ZYTEL 70G43L NCO010 

Factory: Parkersburg, WV 

Statement signed: May 15, 1987 

Basis of claim: Appearing in 

Rate forwarded to RCs of Customs: New York & Boston (Baltimore 
Liquidation), January 20, 1988 


(L) Company: The Firestone Tire and Rubber Co. 

Articles: Tires 

Merchandise: Steel cord; bead wire; impregnated fiberglass cord 
fabric; nylon 6 fabric 

Factories: Bloomington & Decatur, IL; Des Moines, IA; Gastonia & 
Wilson, NC; Oklahoma City, OK; Russellville, AR; Lake 
Charles, LA; Orange, TX 

Statement signed: October 19, 1987 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, March 3, 1988 

Revokes: T.D. 87-101-D 


(M) Company: Flender Corp. 
Articles: Helical, bevel-helical, worm gear units; variable speed 
drives; couplings; clutches; parts thereof 


Merchandise: Alloy steel bars and alloy forged steel blanks 
Factory: Elgin, IL 

Statement signed: July 7, 1986 

Basis of claim: Used in, less valuable waste 

Rate forwarded to RC of Customs: Chicago, March 3, 1988 


(N) Company: Galaxy Carpet Mills, Inc. 

Articles: Tufted nylon and polyester carpet 

Merchandise: Nylon and polyester yarn 

Factories: Chatsworth, Dalton, & Ft. Oglethorpe, CA; South Pitts- 
burgh, TN 

Statement signed: October 20, 1987 

Basis of claim: Used in 

Rate forwarded to RCs of Customs: Miami and Chicago, January 12, 
1988 

Revokes: T.D. 86—70-I 


(O) Company: The Goodyear Tire & Rubber Co., Chemical Div. 

Articles: Natsyn 2200 and Natsyn 2210 (synthetic rubbers) 

Merchandise: Isoprene 

Factories: Akron, OH; Calhoun, GA; Houston, Beaumont & Bayport, 
TX; Niagara Falls, NY 

Statement signed: November 25, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, January 20, 1988 
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(P) Company: The Goodyear Tire & Rubber Co., Chemical Div. 

Articles: Rubber latices: Pliocord-4668B, LVP-4668B, Fendic B, 
Johic, LVP-5622A, 1461C, VP-106 

Merchandise: 2-vinyl pyridine 

Factories: Akron, OH; Calhoun, GA; Houston, Beaumont and Bay- 
port, TX; Niagara Falls, NY 

Statement signed: June 7, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, February 2, 1988 


(Q) Company: Hermes Abrasives, Ltd. 

Articles: Industrial coated abrasives 

Merchandise: Cotton cloth 

Factory: Virginia Beach, VA 

Statement signed: June 1, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Boston (Baltimore Liquidation), 
December 10, 1987 


(R) Company: Horsehead Industries, Inc., d/b/a The New Jersey 
Zinc Co. 

Articles: Zamark, a zinc alloy in a variety of shapes 

Merchandise: Zinc alloy 

Factory: Palmerton, PA 

Statement signed: September 10, 1987 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, December 23, 1987 


(S) Company: Interface Flooring Systems, Inc. 

Articles: Tufted or fusion bonded nylon carpet 
Merchandise: Nylon staple yarn 

Factory: LaGrange, GA 

Statement signed: August 19, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, January 11, 1988 


{T) Company: Jamesbury Corp. 

Articles: Various valves and finished parts 

Merchandise: Valve castings and parts 

Factories: Worcester (2) & Schrewsbury (2), MA 
Statement signed: February 18, 1988 

Basis of claim: Used in, less valuable waste 

Rate forwarded to RC of Customs: Boston, March 14, 1988 


(U) Company: Morflex Chemical Co., Inc. 

Articles: Acetyltributyl citrate (citroflex A-4); triethyl citrate (ci- 
troflex 2); tributyl citrate (citroflex 4); acetytriethy] citrate (ci- 
tizoflex A-2) 
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Merchandise: Citric acid 

Factory: Greensboro, NC 

Statement signed: July 8, 1987 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, March 14, 1988 


(V) Company: Norplex/Oak Inc. 

Articles: Bonding sheets, pressed laminates 

Merchandise: Woven glass fabric 

Factories: La Crosse, WI; Franklin, IN; Postville, IA; Chandler, AZ; 
Franklin (2), NH; Hoosick Falls (3), NY 

Statement signed: November 13, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Chicago, February 1, 1988 


(W) Company: Rohm and Haas Tennessee Inc. 

Articles: Stam series herbicide 

Merchandise: MCPA-IOS (isooctyl ester of 2-methyl—4—chloro-phe- 
noxyacetic acid) 

Factory: Knoxville, TN 

Statement signed: October 14, 1987 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Boston (Baltimore Liquidation), 
March 2, 1988 


(X) Company: Salem Carpet Mills, Inc. 

Articles: Tufted nylon carpet 

Merchandise: Nylon yarn 

Factories: Ringgold, Chickamauga, Lafayette, & Dalton, CA; South 
Pittsburg, TN; Trenton, SC 

Statement signed: October 7, 1987 

Basis of claim. Used in 

Rate forwarded to RC of Customs: Miami, December 9, 1987 


(Y) Company: Sterling Drug, Inc. 

Articles: Aminobisamide hydrochloride 

Merchandise: 1-amino-2-3-propanediol (APD); 5-nitroisophthalic 
acid dimethyl ester (DNIPA) 

Factory: Rensselaer, NY 

Statement signed: September 26, 1986 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, March 3, 1988 


(Z) Company: The Uniroyal Goodrich Tire Co. 

Articles: Polyester tire fabrics; polyester belting fabrics; polyester 
hose yarns; fiberglass tire fabrics; nylon tire fabrics; nylon belt- 
ing fabrics 
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Merchandise: Nylon filament yarn; polyester filament yarn; fiber- 
glass filament yarn 

Factories: Hogansvlle, GA; Winnsboro, SC; Scottsville, VA 

Statement signed: January 22, 1988 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, February 1, 1988 

Revokes: T.D. 85-165-X (Unroyal Inc.) 


APPROVALS UNDER T.D. 84—49 


(1) Company: Champlin Refining Co. 

Articles: Petroleum products 

Merchandise: Crude petroleum and derivatives 

Refinery: Corpus Christi, TX 

Statement signed: November 10, 1987 

Basis of claim: As provided in T.D. 84-49 

Rate forwarded to RC of Customs: Houston, February 18, 1988 


(2) Company: Chevron U.S.A., Inc. 

Articles: Petroleum products and petrochemicals 

Merchandise: Crude petroleum and crude petroleum derivatives 

Refineries: Various as listed in statement 

Statement signed: October 9, 1987 

Basis of claim: As provided in T.D. 84-49 

Rate forwarded to RCs of Customs: Houston & Los Angeles (San 
Francisco Liquidation), January 27, 1988 

Revokes: T.D.s 66-110-1 as amended by 69-55-D and 72-196-1; 
73-124-K as amended by 74-279-S; 73-124-1 as amended by 
74-279-S; 79-214—J; 81-190-K; 83-16-—J; 83-258—J (all preceed- 
ing T.D.s issued to Gulf Oil Corp.); T.D. 84-123-I (Caribbean 
Gulf Refining Corp.); 84—208-1 (Chevron U.S.A. Inc.) 


(3) Company: Cit-Con Oil Corp. 

Articles: Petroleum products 

Merchandise: Crude petroleum and derivatives 

Refinery: Lake Charles, LA 

Statement signed: August 10, 1987 

Basis of claim: As provided in T.D. 84-49 

Rate forwarded to RC of Customs: New Orleans, March 3, 1988 


(4) Company: Citgo Petroleum Corp. 

Articles: Petroleum products 

Merchandise: Crude petroleum and derivatives 

Refineries: Lake Charles, LA; Cicero, IL; and agent operating under 
T.D. 55027(2) and/or 55207(1) 

Statement signed: August 10, 1987 

Basis of claim: As provided in T.D. 84-49 

Rate forwarded to RC of Customs: New Orleans, March 3, 1988 
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19 CFR Parts 122 and 178 


(T.D. 89-24) 


CUSTOMS REGULATIONS AMENDMENTS CONCERNING 
OVERFLIGHT EXEMPTIONS FOR PRIVATE AIRCRAFT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document sets forth amendments to the Customs 
Regulations that modify the overflight exemption program for pri- 
vate aircraft. The regulations provide for more stringent controls of 
the overflight program by requiring: additional information on ap- 
plications for overflight exemptions; overflight aircraft to operate at 
minimum altitudes which will facilitate tracking by radar; and 
overflight aircraft to be equipped with altitude reporting transpon- 
ders. These regulations will simplify the tracking and sorting of 
general aviation aircraft, reduce the possibility of air-drop or touch- 
and-go smuggling activities by overflight aircraft and generally im- 
prove our drug interdiction efforts. 


EFFECTIVE DATE: March 6, 1989. 
FOR FURTHER INFORMATION CONTACT: Glenn Ross or Sam 


McLinn, Office of Passenger Enforcement and Facilitation 
(202-566-5607). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs effort to combat the problem of drug smug- 
gling by air, the Customs Regulations were amended in 1975 to add 
a new §6.14 (19 CFR 6.14), that provided in part that private air- 
craft arriving in the U.S. via the U.S.-Mexican border must provide 
a notice of intended arrival with Customs (T.D. 75-201, 40 FR 
33203). The section further provided that these private aircraft 
must land at any one of the designated airports near the U.S.-Mexi- 
can border. The purpose of this regulation was to provide Customs 
with increased enforcement efficiency by providing tight control 
over air traffic arriving from the direction of countries that are ma- 
jor sources of illegal drugs destined for the U.S. 

In our diligence to fight the national epidemic of illegal drugs, 
Customs amended § 6.14, Customs Regulations, several times since 
1975. Amendments included extending coverage to private aircraft 
arriving via the Pacific, Gulf of Mexico, or Atlantic coasts (T.D. 
83-192; 48 FR 41381); expanding coverage by modifying the defini- 
tion of private aircraft (T.D. 84-236; 49 FR 46885); and extending 
the coverage to include some flights arriving from Puerto Rico and 
all flights arriving from the U.S. Virgin Islands, increasing from 15 
minutes to one hour the minimum time required for notice to be 
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given prior to penetrating U.S. eir space, and requiring aircraft 
seeking exemption from landing requirements to be equipped with 
functioning transponders (T.D. 86-72; 51 FR 10004). 

More recently Customs amended § 6.14(g) by removing San Diego 
International Airport (Lindbergh Field) from the list of designated 
airports. Customs discovered that smugglers were taking advantage 
of Lindbergh Field’s location 15 miles from the U.S.-Mexican border 
to engage in smuggling after crossing the border, but before report- 
ing for inspection at Lindbergh Field. (T.D. 86-146; 51 FR 27836). 

On March 30, 1987, Customs again amended § 6.14 by publishing 
in the Federal Register (51 FR 10047) T.D. 87-42 which set forth in- 
terim amendments modifying the overflight exemption program 
contained in paragraph (f). These exemptions allow private aircraft 
arriving in the U.S. from foreign countries in the Western Hemi- 
sphere south of the U.S. to overfly a Customs designated airport 
along the southern border and proceed to another, typically more 
interior, airport where Customs inspectional services are available. 

Customs was of the opinion that the existing overflight exemption 
program constituted an unnecessary loophole in our drug interdic- 
tion efforts. The principal source of cocaine and cocaine products is 
South America, and the principal mode of transportation used to 
smuggle such contraband into the US. is general aviation aircraft. 
By enhancing the overflight exemption program, Customs sought to 
tighten control over air traffic coming from the direction of major 
drug source countries and thereby increase our effectiveness in 
combating the epidemic of illegal drugs afflicting the U.S. When 
aircraft are allowed to bypass Customs inspection at or very near 
the border, smugglers have excessive opportunity to engage in ille- 
gal activities between the border and more interior inspectional 
sites. 

Smugglers can take advantage of an overflight exemption and en- 
gage in “touch and go” or air drop smuggling of illegal drugs and 
contraband. “Touch and go” smuggling involves aircraft crossing 
the U.S. border and landing and quickly unloading illegal drugs or 
contraband before flying to the airport at which they will report for 
inspection. Air drop smuggling involves flying very low over some 
point between the border or coastline and the airport at which they 
will report for inspection, pushing illegal drugs or contraband out of 
the aircraft to be retrieved on the ground or sea, and continuing on 
to the airport. 

The interim amendments to the overflight exemption program 
consisted of several changes: 

(1) The application procedure for overflight exemptions was modi- 
fied to allow only U.S.-based companies or individuals to apply. This 
was considered necessary to enable Customs to thoroughly investi- 
gate the background of all applicants as Customs only has access to 
detailed information on those that are U.S.-based. 
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(2) Each general overflight application was required to be accom- 
panied by individual applications from each pilot or crewmember 
intended to participate in the overflight. 

(3) Applications were only considered from applicants flying air- 
craft equipped with mode C transponders able to conduct over- 
flights at a minimum altitude of 12,500 feet mean sea level. These 
transponders enable accurate radar identification and tracking of 
overflight aircraft. 

These modifications of the overflight exemption program were de- 
signed to benefit Customs in four principal ways. (1) Tracking of 
general aviation aircraft was simplified by requiring those crossing 
the southern border to make an initial landing for inspection at the 
designated airports before proceeding to their destination. (2) Par- 
ties holding an overflight exemption would no longer have a poten- 
tial advantage in smuggling through the use of their overflight ex- 
emptions to air-drop illegal drugs and contraband or to “touch-and- 
go” before reporting for Customs inspection. (3) Customs would be 
able to concentrate its specialized aircraft inspection resources at 
the designated airports. (4) Customs would save a considerable num- 
ber of man-hours per year now spent processing overflight exemp- 
tion applications since the modified overflight program would result 
in fewer applications. The time saved by Customs officers in not 
processing applications could be reallocated to interdicting narcotics 
smugglers. 

Comments on the interim amendments were solicited for consid- 
eration before any final determination was to be made concerning 
the modifications to the overflight exemption program. It should be 
noted that the interim amendments, originally set forth in 
§ 56.14(f), Customs Regulations (19 CFR 6.14(f)), in T.D. 87-42 now 
appear in § 122.25, Customs Regulations (19 CFR 122.25), pursuant 
to a revision of the Customs Regulations relating to air commerce, 
published in the Federal Register (53 FR 9292) as T.D. 88-12 on 
March 22, 1988. 


Discussion OF COMMENTS 


Several commenters offered support for the changes to the over- 
flight exemption program and expressed backing of our drug in- 
terdiction efforts. Other comments and Customs responses follow. 


Comment: 

Three law firms representing Mexican firms expressed dissatis- 
faction with the inability of a foreign based/registered aircraft to 
obtain an overflight exemption. They felt Customs was discriminat- 
ing against these types of aircraft. 


Response: 

The interim regulations provided that only U.S.-based companies 
or individuals could apply for overflight exemptions because Cus- 
toms ability to perform background investigations of applicants to 
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assure the validity of an overflight exemption is greatly enhanced 
when the records are U.S.-based. However, it has come to our atten- 
tion that the interim rule may not be consistent with U.S. obliga- 
tions under the Chicago Convention on International Civil Aviation 
in that it may discriminate against non-U.S.-based applicants. Ac- 
cordingly, the final regulation (§ 122.25(a)) will be changed to allow 
any company or individual, regardless of where it is based, to apply 
for an overflight exemption. However, each applicant, regardless of 
nationality or registration, must demonstrate fully its fitness to re- 
ceive an exemption. 


Comment: 

One respondent complained that the granting of an overflight ex- 
emption should be based on the previous records of crew and pas- 
sengers, not on a cost estimate to the operator. Further, transpon- 
ders should be employed to track aircraft operating under an over- 
flight exemption. 

Response: 

Overflight exemption applications are not judged solely on a cost 
estimate to the operator. Several pieces of information are reviewed 
and judged collectively when evaluating an application. Some of 
these include: the previous history of the applicant, pilot(s), and pas- 
sengers(s); the number of foreign arrivals in the past year; aircraft 


country of registration; and the ability of an aircraft to fly at a cer- 
tain altitude operating under Instrument Flight Rules (IFR). 

Aircraft which utilize an overflight exemption must be equipped 
with an operating mode C transponder throughout the duration of 
their flights. 


Comment: 

Another commenter complained of the overflight exemption ap- 
plication procedure and stated that this only adds to the restrictions 
currently in place against pilots. 


Response: 

Customs must be assured that the applicant will use the privilege 
of an overflight exemption in a responsible manner. Detailed infor- 
mation is required to help insure that this privilege will not be 
abused. 


Comment: 

A complaint was received which stated that those aircraft which 
have been granted an overflight exemption are not the ones on 
which Customs should be concentrating its efforts. 


Response: 

By granting an overflight exemption to those entities and aircraft 
meeting application guidelines, Customs will be better able to elimi- 
nate and sort overflight aircraft from those posing a greater threat 
of being involved in some type of criminal activity. 
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Comment: 


Two commenters noted the lack of guidelines in handling applica- 
tions for air ambulance aircraft. 
Response: 

Customs does not intend for the stringency of its regulations to 
unnecessarily delay people needing medical care from getting into 
the U.S. to receive their treatment. Therefore, the final regulations 
will provide in § 122.25(a) that air ambulance type operations and 
other flights involving the non-emergency transport of persons for 
medical treatment in the U.S. may be granted single overflight ex- 
emptions. Applicants must provide, if possible, all the necessary in- 
formation normally required for an overflight exemption. If time 
permits, Customs shall be notified at least 24 hours prior to depar- 
ture. If this cannot be accomplished, Customs will accept the over- 
flight exemption application up to departure time. In cases of ex- 
treme medical emergency, Customs will accept overflight exemption 
requests in flight through a Federal Aviation Administration 
Flight Service Station. 


Comment: 


Two commenters questioned whether Customs will take into ac- 
count problems such as poor weather and heavy air traffic when an 


overflight exemption is granted. 


Response: 

Pilots of private aircraft operating under an overflight exemption 
may, at times, be directed to divert to an alternate airport by the 
FAA. Customs will accept this as long as the pilot was directed to 
divert by the FAA or was forced to divert because of circumstances 
beyond the pilot’s control. 


Comment: 

It was noted that instrument flight plans may be filed with other 
authorities than the Federal Aviation Administration for interna- 
tional flights. 


Response: 


Customs agrees. Accordingly, the words “or equivalent foreign 
aviation authority” are added to § 122.25(d\(3) to reflect the interna- 
tional nature of overflights. 


DETERMINATION 


After consideration of all the comments received in response to 
publication of the interim regulations, and further review of the 
matter, it has been determined to adopt the regulations in final 
form with the modifications discussed. 
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EXECUTIVE ORDER 12291 


This is not a “major rule as defined in § 1(b) of E.O. 12291. Ac- 
cordingly, a regulatory impact analysis is not required. 


REGULATORY FLExiBiLiry Act 


Under the provision of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that these amendments will not have a 
significant economic impact on a substantial number of small 
entities. 


Paperwork Repuction Act 


The collection of information contained in this final regulation 
has been reviewed and approved by the Office of Management and 
Budget in accordance with the requirements of the Paperwork Re- 
duction Act (44 U.S.C. 3504(h)) under control number 1515-0153. 
The estimated average burden associated with the collection(s) of in- 
formation in this final rule is 18 minutes per respondent or 
recordkeeper. 

Comments concerning the accuracy of this burden estimate and 
suggestions for reducing this burden should be directed to the Regu- 
lations and Disclosure Law Branch, Room 2119, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, NW., Washington, D.C. 20229, and 
to the Office of Information and Regulatory Affairs, Office of Man- 
agement and Budget, Washington, D.C. 20503, Attention: Desk Of- 
ficer for U.S. Customs. 


List oF SUBJECTS 
19 CFR Part 122 


Customs duties and inspection, Imports, Air Carriers, Aircraft, 
Airports. 


19 CFR Part 178 


Reporting and recordkeeping requirements, Paperwork require- 
ments, Collections of information. 


AMENDMENTS TO THE REGULATIONS 
Parts 122 and 178, Customs Regulations (19 CFR Parts 122 and 
178) are amended as set forth below: 
PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 122 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1433, 1436, 1459, 1590, 1594, 
1624, 1644; 49 U.S.C. App. 1509. 


2. Section 122.25 is revised to read as follows: 
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§ 122.25 Exemption for special landing requirements 

(a) Request. Any company or individual in the U.S. that has oper- 
ational control over an aircraft required to give advance notice of 
arrival under § 122.23 may request an exemption from the landing 
requirements in § 122.24. Single overflight exemptions may be 
granted to entities involved in air ambulance type operations when 
emergency situations arise and in cases involving the non-emergen- 
cy transport of persons seeking medical treatment in the U.S. All 
approvals of requests for overflight exemptions and the granting of 
authority to be exempted from the landing requirements are at the 
discretion of the district director. Exemptions may allow aircraft to 
land at any airport in the U.S. staffed by Customs. Aircraft travel- 
ing under an exemption shall continue to follow advance notice and 
general landing rights requirements. 

(b) Procedure. An exemption request shall be made to the district 
director at the airport at which the majority of Customs overflight 
processing is desired by the applicant. Except for air ambulance op- 
erations and other flights involving the non-emergency transport of 
persons seeking medical treatment in the U.S., the requests shall be 
signed by an officer of the company or by the requesting individual 
and be notarized or witnessed by a Customs officer. The requests 
shall be submitted: 

(1) At least 30 days before the anticipated first arrival, if the re- 
quest is for an exemption covering a number of flights over a period 
of one year, or 

(2) At least 15 days before the anticipated arrival, if the request is 
for a single flight, or 

(3) In cases involving air ambulance operations when emergency 
situations arise and other flights involving the non-emergency 
transport of persons seeking medical treatment in the U.S., if time 
permits, at least 24 hours prior to departure. If this cannot be ac- 
complished, Customs will allow receipt of the overflight exemption 
application up to departure time. In cases of extreme medical emer- 
gency, Customs will accept overflight exemption requests in flight 
through a Federal Aviation Administration Flight Service Station. 

(c) Content of request. All requests for exemption from special 
landing requirements, with the exception of those for air ambulance 
operations and other flights involving the non-emergency transport 
of persons seeking medical treatment in the U.S., shall include the 
following information. Requests for exemptions for air ambulance 
operations and other flights involving the non-emergency transport 
of persons for medical treatment in the U.S. shall include the fol- 
lowing information except for (c)(5) and (c)(6): 

(1) Aircraft registration number(s) and manufacturer’s serial 
number(s) for all aircraft owned or operated by the applicant that 
will be utilizing the overflight exemption; 
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(2) Identification information for each aircraft including class, 
manufacturer, type, number, color scheme, and type of engine (e.g., 
turbojet, turbofan, turboprop, reciprocating, helicopter, etc.); 

(3) A statement that the aircraft is equipped with a functioning 
mode C (altitude reporting) transponder which will be in use during 
overflight, that the overflights will be made in accord with instru- 
ment flight rules (IFR), and that the overflights will be made at alti- 
tudes above 12,500 feet mean sea level (unless otherwise instructed 
by Federal Aviation Administration controllers); 

(4) Name and address of the applicant operating the aircraft, if 
the applicant is a business entity, the address of the headquarters of 
the business (include state of incorporation if applicable), and the 
names, addresses, Social Security numbers (if available), and dates 
of birth of the company officer or individual signing the application. 
If the aircraft is operated under a lease, include the name, address, 
Social Security number (if available), and date of birth of the owner 
if an individual, or the address of the headquarters of the business 
(include state of incorporation if applicable), and the names, ad- 
dresses, Social Security numbers, and dates of birth of the officers 
of the business; 

(5) Individual, signed applications from each usual or anticipated 
pilot or crew member for all aircraft for which an overflight exemp- 
tion is sought stating name, address, Social Security number (if 
available), Federal Aviation Administration certificate number (if 
applicable), and place and date of birth; 

(6) A statement from the individual signing the application that 
the pilot(s) and crewmember(s) responding to paragraph (c)(5) of this 
section are those intended to conduct overflights, and that to the 
best of the individual’s knowledge, the information supplied in re- 
sponse to paragraph (c)(5) of this section is accurate; 

(7) Names, addresses, Social Security numbers (if applicable), and 
dates of birth for all usual or anticipated passengers. An approved 
passenger must be on board to utilize the overflight exemption. 

Note—Where the Social Security number is requested, furnishing 
of the SSN is voluntary. The authority to collect the SSN is 19 
U.S.C. 66, 1433, 1459 and 1624. The primary purpose for requesting 
the SSN is to assist in ascertaining the identity of the individual so 
as to assure that only law-abiding persons will be granted permis- 
sion to land at interior airports in the U.S. without first landing at 
one of the airports designated in § 122.24. The SSN will be made 
available to Customs personnel on a need-to-know basis. Failure to 
provide the SSN may result in a delay in processing of the 
application; 

(8) Description of the usual or anticipated baggage or cargo if 
~ known, or the actual baggage or cargo; 

(9) Description of the applicant’s usual business activity; 
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(10) Name(s) of the airport(s) of intended first landing in the U.S. 
Actual overflights will only be permitted to specific approved 
airports; 

(11) Foreign place or places from which flight(s) will usually origi- 
nate; and 

(12) Reasons for request for overflight exemption. 


(d) Procedure following exemption: 

(1) If a private aircraft is granted an exemption from the landing 
requirements as provided in this section, the aircraft commander 
shall notify Customs at least 60 minutes before: 

(i) Crossing into the U.S. over a point on the Pacific Coast north 
of 33 degrees north latitude; or 

(ii) Crossing into the U.S. over a point of the Gulf of Mexico or At- 
lantic Coast north of 30 degrees north latitude; or 

(iii) Crossing into the U.S. over the Southwestern land border (de- 
fined as the U.S.-Mexican border between Brownsville, Texas, and 
San Diego, California). Southwestern land border crossings must be 
made while flying in Federal Aviation Administration published 
airways. 

(2) The notice shall be given to a designated airport specified in 
§ 122.24. The notice may be furnished directly to Customs by tele- 
phone, radio or other means, or may be furnished through the Fed- 
eral Aviation Administration to Customs. If notice is furnished pur- 
suant to this paragraph, notice pursuant to §§ 122.23 and 122.24 is 
unnecessary. 

(3) All overflights must be conducted pursuant to an instrument 
flight plan filed with the Federal Aviation Administration or 
equivalent foreign aviation authority prior to the commencement of 
the overflight. 

(4) The owner or aircraft commander of a private aircraft granted 
an exemption from the landing requirements must: 

(i) Notify Customs of a change of Federal Aviation Administra- 
tion or other (foreign) registration number for the aircraft; 

(ii) Notify Customs of the sale, theft, modification or destruction 
of the aircraft; 

(iii) Notify Customs of changes of usual or anticipated pilots or 
crewmembers as specified in paragraph (c)(5) of this section. Every 
pilot and crewmember participating in an overflight must have pri- 
or Customs approval either through initial application and approv- 
al, or through a supplemental application submitted by the new pi- 
lot or crewmember and approved by Customs before commencement 
of the pilot’s or crewmember’s first overflight. 

(iv) Request permission from Customs to conduct an overflight to 
an airport not listed in the initial overflight application as specified 
in paragraph (c)(10) of this section. The request must be directed to 
the district director who approved the initial request for an over- 
flight exemption. 
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(v) Retain copies of the initial request for an overflight exemp- 
tion, all supplemental applications from pilots or crewmembers, and 
all requests for additional landing privileges as well as a copy of the 
letter from Customs approving each of these requests. The copies 
must be carried on board any aircraft during the conduct of an 
overflight. 

(5) The notifications specified in paragraph (d)(4) of this section 
must be given to Customs within 5 working days of the change, sale, 
theft, modification, or destruction, or before a flight for which there 
is an exemption, whichever occurs earlier. 

(e) Inspection of aircraft having or requesting overflight exemp- 
tion. Applicants for overflight exemptions must agree to make the 
subject aircraft available for inspection by Customs to determine if 
the aircraft is capable of meeting Customs requirements for the 
proper conduct of an overflight. Inspections may be conducted dur- 
ing the review of an initial application or at any time during the 
term of an overflight exemption. 


PART 178—APPROVAL OF INFORMATION COLLECTION 


REQUIREMENTS 


1. The authority citation for Part 178 continues to read as 
follows:. 


Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by deleting “§ 6.1la”, “§6.12a”, and 
““§ 6.14” under the column headed “19 CFR Section” and the corre- 
sponding entries under the columns headed “Description” and 
“OMB control No.” 

3. Section 178.2 is further amended by inserting “Part 122” in nu- 
merical order under the column headed “19 CFR Section”, inserting 
in the corresponding column headed “Description” the words “Air 
commerce regulations” and in the corresponding column headed 
“OMB control No.” the number “1515-0153”. 


DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 

Micuak. H. Lane, 
Acting Commissioner of Customs. 
Approved: January 11, 1989 
SALVATORE R. MaRTOCcHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 3, 1989 (54 FR 5427)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 30, 1989. 
The following are abstracts of unpublished rulings recently issued 

by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-18) 
Abstracts of Unpublished Customs Service Decisions 


Commonity CLASSIFICATION 


C.S.D. 89-18(1)—Commodity: Coveralls and bag. The coveralls are a 
one-piece garment made of 100 percent nylon coated with a 
silverized polyurethane plastic on the underside, lining of man- 
made fiber fabric, elasticized back waist, belt with a metal clasp, 
four pockets with snaps, and a drawstring hood. The bag is of 
same fabric as outer portion of coveralls, fits tightly around the 
rolled-up garment, has a round base, drawstring at the top and a 
carrying strap. Classification: The coveralls and bag are classi- 
fied under subheading 6211.33.0010, HTSUSA, textile category 
659, as men’s coveralls of man-made fibers. Document: Has. rul- 
ing letter 081555, dated November 3, 1988. 


C.S.D. 89-18(2)—Commodity: Facsimile machine with telephone. 
The machine is a device which offers telephone and facsimile 
transmission in a compact desk-top product. Classification: The 
facsimile machine is classifiable in subheading 8517.82.00, HT- 
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SUSA, which provides for “Electrical apparatus for line telepho- 
ny or telegraphy, including such apparatus for carrier-current 
line systems; other apparatus: Telegraphic.” Document: Has. rul- 
ing letter 081424, dated October 31, 1988. 


C.S.D. 89-18(3)}—Commodity: Handbags, four different styles, con- 
structed of leather, textile, and plastic with metal buckles and 
catches. Classification: The handbags are classifiable under sub- 
heading 4202.22.8050, HTSUSA, textile category 670, as hand- 
bags with outer surface of textile materials, assuming that the 
textile materials are of man-made fibers. Document: Hgs. ruling 
letter 081763, dated October 3, 1988. 


C.S.D. 89-18(4)—Commodity: Pesticide. The product is an insecticide 
used against household pests. Classification: The pesticide is clas- 
sifiable in subheading 2924.29.1900, HTSUSA. Document: Has. 
ruling letter 081537, dated October 17, 1988. 


C.S.D. 89-18(5)—Commodity: Shopping bag, nylon folding bag with 
an open top, double handles, and an inside zipper pocket. Classi- 
fication: The shopping bag is classifiable in subheading 
4202.92.3030, HTSUSA, as travel, sports and similar bags, with 
outer surface of textile materials, other, of man-made fibers, oth- 
er. Document: Has. ruling letter 082476, dated October 31, 1988. 


C.S.D. 89-18(6)—Commodity: Spikes for golf shoes and kit of re- 
placement spikes with a plastic wrench. The spikes are made of 
plastic and steel and are threaded to fit into holes on a plastic 
sole and heel plate. Classification: The golf shoe spikes and the 
kit of replacement spikes are classifiable under subheading 
6406.99.9000, HTSUSA, as parts of footwear, other, other. Docu- 
ment: Has. ruling letter 081766, dated September 26, 1988. 


C.S.D. 89-18(7)—Commodity: Textiles. Blended fiber textiles and 
textile products. Classification: Blended fiber textiles and textile 
products are classified according to the component fiber in chief 
weight, no tolerance will be allowed. (Section XI, Note 2 and Sub- 
heading Note 2(A). Document: Hgs. ruling letter 082863, dated 
October 3, 1988. 


C.S.D. 89-18(8)—Commodity: Trains. Scale model accessories for HO 
and N guage trains. The merchandise consists of Viking vehicles 
made of plastic and Merten figures made of plastic and in the 
shape of humans. Classification: The plastic Viking vehicles are 
classifiable under subheading 9503.90.7010, HTSUSA. The plastic 
Merten figures of human beings are classifiable under subhead- 
ing 9503.10.0040, HTSUSA. Document: Has. ruling letter 082907, 
dated October 31, 1988. 


C.S.D. 89-18(9)—Commodity: Troll figures. Two samples submitted. 
One is a pot-bellied flesh-colored plastic figure standing erect on 





U.S. CUSTOMS SERVICE 31 


two legs, about nine inches tall, with positionable arms and head. 
Each foot has four toes, and the hand appendages have four fin- 
gers. The figure has textile hair and removable textile clothing. 
The second figure is a “pen troll” and is similar to the first ex- 
cept it is only two inches tall and can be placed on the end of a 
pencil or pen. Classification: The figures are classifiable in sub- 
heading 9503.49.0020, HTSUSA, as toys representing animals or 
non-human creatures, other than stuffed, not having a spring 
mechanism, other than of metal. Document: Has. ruling letter 
081201, dated October 3, 1988. 


C.S.D. 89-18(10)—Commodity: Trousers. Men’s trousers, khaki-gray 
color, composed of 65 percent polyester and 35 percent cotton, 
and accompanied by a color-coordinated khaki-gray 100 percent 
cotton twill belt secured with a metal buckle. Classification: The 
trousers and accompanying belt are classifiable under subhead- 
ing 6203.43.4010, HTSUSA, which provides for men’s trousers, 
bib and brace overalls, trousers of synthetic fibers. Textile catego- 
ry 647. Document: Hgs. ruling letter 081619, dated October 6, 
1988. 


C.S.D. 89-18(11)—Commodity: Wallets. Several styles of women’s 
wallets, wallet/credit card holders, and two brass key rings. Clas- 
sification: The wallet is_ classifiable under subheading 


4202.32.2000, HTSUSA, as articles of a kind normally carried in 
the pocket or in the handbag, with outer surface of plastic sheet- 
ing, other. The wallet/credit card holders are classifiable under 
subheading 4202.32.4000, HTSUSA, textile category 369, as arti- 
cles of a kind normally carried in the pocket or in the handbag, 
with outer surface of textile materials, of cotton. The key rings 
are classifiable under 7419.99.5050, HTSUSA, as other articles of 
copper, other * * * Document: Hgs. ruling letter 081373, dated 
October 17, 1988. 


C.S.D. 89-18(12)—Commodity: Watch. Quartz analog wrist watch 
with two movements in a single base metal watch case with a 
leather watch strap. Classification: The quartz analog watch is 
classifiable under subheading 9102.11.45, HTSUSA, which pro- 
vides for wrist watches, battery powered, whether or not incorpo- 
rating a stop watch facility: With mechanical display only: Hav- 
ing no jewels or only one jewel in the movement: Other * * * Doc- 
ument: Hgs. ruling letter 081428, dated October 27, 1988. 


The Following are Abstracts of Unpublished Decisions of the New 
York Seaport Area: 


C.S.D. 89-18(13)—Commodity: Abalone shells, originating in New 
Zealand and forwarded to Indonesia where ground and polished. 
Classification: The shells are classifiable under subheading 9601. 
90.2000, HTSUSA, which provides for worked shells and articles 
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thereof. Document: New York ruling letter 832754, dated Nov- 
ember 2, 1988. 


C.S.D. 89-18(14)—Commodity: Blanket sleeper. An infants 100 per- 
cent polyester, knit blanket sleeper. One-piece garment with a 
napped exterior, long sleeves, full front opening extending from 
the neckline to the left ankle, and ribbing at the neckline, sleeve 
cuffs, and feet. Classification: The blanket sleeper imported for 
boys’ is classifiable under subheading 6107.22.0020, HTSUSA, 
which provides for men’s or boy’s underpants, briefs, nightshirts, 
pajamas, bathrobes, dressing gowns and similar articles, knitted 
or crocheted, nightshirts and pajamas, of man-made fibers, boys’. 
The blanket sleeper imported for girls is classifiable under sub- 
heading 6108.32.0020, HTSUSA, which provides for women’s or 
girls’ slips, petticoats, briefs, panties, nightdresses, pajamas, neg- 
ligees, bathrobes, dressing gowns and similar articles, knitted or 
crocheted, nightdresses and pajamas, of man-made fibers, girls’. 
Document: New York ruling letter 832539, dated November 2, 
1988. 


C.S.D. 89-18(15)—Commodity: Casting net. Nylon netting used to 
catch fish has drawstrings, hand line, lead line, swivel and net 
neck. Classification: The casting net is classifiable under sub- 
heading 5608.11.0000, HTSUSA, which provides for knotted net- 


ting of twine, cordage or rope; made up fishing nets and other 
made up nets, of textile materials, of man-made textile materials, 
made up fishing nets. Document: New York ruling letter 832770, 
dated November 1, 1988. 


C.S.D. 89-18(16)—Commodity: Coverall. Textile nonwoven man- 
made fiber coverall with hood and zippered front. Classification: 
The coverall is classifiable under 6210.10.4020, HTSUSA, which 
provides for garments made up of fabrics of heading 5603, other, 
other. Textile category 659. Document: New York ruling letter 
832586, dated November 2, 1988. 


C.S.D. 89-18(17)—Commodity: Masks. Nonwoven, disposable, dental 
face masks. One is molded and the other is flat. Classification: 
The face masks are classifiable under subheading 6307.90.9000, 
HTSUSA, which provides for other made up articles, including 
dress patterns, other * * * Document: New York ruling letter 
832596, dated November 1, 1988. 


C.S.D. 89-18(18)—Commodity: Pullover. Ladies pullover made from 
a knit fabric composed of 100 percent cotton with rib knit collar, 
long sleeves with hemmed cuffs, a hemmed bottom, and shoulder 
pads fastened to the inside by velcro tapes. Classification: The 
pullover is classifiable under subheading 6110.20.2075, HTSUSA, 
which provides for sweaters, pullovers, * * * and similar articles, 
knitted or crocheted, of cotton, other, women’s or girls’. Textile 
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category 339. Document: New York ruling letter 832869, dated 
November 1, 1988. 


C.S.D. 89-18(19)}—Commodity: Romper. A girls’ 100 percent cotton, 
woven romper with a sailor style collar, a partial front opening, a 
full elasticized waistband, and hemmed armholes and bottom. 
Classification: The romper is classifiable under subheading 
6211.42.0025, HTSUSA, which provides for track suits, ski suits 
and swimwear; other garments, other garments, women’s or 
girls’, of cotton, washsuits, sunsuits, one-piece playsuits and simi- 
lar apparel, Textile category 337. Document: New York ruling 
letter 832914, dated November 2, 1988. 


C.S.D. 89-18(20)—Commodity: Too set. A child’s 24-piece tool set en- 
cased in a wooden box. All the tools have a limited function and 
are designed to be used by children. Classification: The tool set is 
classifiable under subheading 9503.70.8000, HTSUSA, which pro- 
vides for other toys, put up in sets or outfits: other: other. Docu- 
ment: New York ruling letter 831980, dated November 1, 1988. 


C.S.D. 89-18(21)—Commodity: Toy figure. The figure is a comical 
textile representation of a bear measuring approximately 9 in- 
ches in height, composed of a brushed knit textile face, body, 
limbs and tail, woven textile inner ears and feet and plastic eyes. 
A plastic mirror is attached to the right hand of the figure. A 


plastic cone-shaped brush is permanently affixed to the 10 inch 
tail. The figure, except for the tail, is stuffed with textile materi- 
al. Classification: The figure is classifiable under subheading 
9503.41.1000, HTSUSA, which provides for toys representing ani- 
mals or non-human creatures, stuffed. Document: New York rul- 
ing letter 832175, dated November 1, 1988. 


C.S.D. 89-18(22)—Commodity: Toy figure. The figure is a comical 
textile representation of a rodent-like creature measuring ap- 
proximately 6 inches in height. The figure is composed of a knit 
pile body and tail, a plastic face with painted facial features and 
knit fabric limbs and stomach. A plastic cone-shaped brush is 
permanently affixed to the 6 inch tail and is designed to be used 
to brush the figure’s hair. The figure, except for the tail, is 
stuffed with textile material. Classification: The figure is classifi- 
able under subheading 9503.41.1000, HTSUSA, which provides 
for toys representing animals or non-human creatures, stuffed. 
Document: New York ruling letter 832176, dated November 1, 
1988. 








U.S. Customs Service 


General Notice 


NOTICE THAT ENTRY/ENTRY SUMMARY REQUIRED FOR 
IMPORTATION OF HONG KONG TEXTILES; CHANGE OF 
EFFECTIVE DATE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of change of effective date. 


SUMMARY: Customs published a notice in the Federal Register (54 
FR 349) on January 5, 1989, stating that Customs will require the 
filing of an entry/entry summary (“live” entry) for all textiles and 
textile articles of Hong Kong origin which have a textile category 
number. The effective date set for the requirement stated in that 
notice was February 1, 1989. A determination has been made to de- 
lay the effective date of the requirement until April 1, 1989. 


EFFECTIVE DATE: April 1, 1989. 


FOR FURTHER INFORMATION CONTACT: Dick Crichton, Office 
of Trade Operations, (202) 566-9443. 


SUPPLEMENTARY INFORMATION: On January 5, 1989, Cus- 
toms published a document in the Federal Register (54 FR 349) stat- 
ing that Customs will require the filing of an entry/entry summary 
(“live” entry) for all textiles and textile articles of Hong Kong ori- 
gin which have a textile category number. The effective date set for 
the requirement stated in that notice was February 1, 1989. A cor- 
rection document for that notice was published on January 17, 1989 
(54 FR 1844). 

A decision has been made by Customs to delay the effective date 
of the entry/entry summary requirements for Hong Kong textiles 
and textile articles until April 1, 1989. This document is notice of 
the delayed effective date. 


Dated: January 30, 1989. 
Micwaet H. Lang, 
Acting Commissioner of Customs. 


[Published in the Federal Register, February 1, 1989 (54 FR 5201)] 








U.S. Customs Service 
Proposed Rulemaking 


WITHDRAWAL OF PROPOSED CUSTOMS REGULATIONS 
AMENDMENT RELATING TO ENTRY OF CONSOLIDATED 
SHIPMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Withdrawal of proposed rule. 


SUMMARY: This document withdraws a proposal to amend the 
Customs Regulations relating to the entry procedures for consoli- 
dated shipments of imported merchandise. 

Customs had proposed that in the case of consolidated shipments 
by common carrier, entry shall not be made by a broker appointed 
by the consignee named in the master bill of lading or master air 
waybill (master bills), if a consignee on any one of the individual 
bills of lading or individual air waybills (individual bills) which 
make up the master bills has designated that the entry will be 
made by another broker or by the actual owner or purchaser, or has 
specified that entry is to be made at a different port of entry. Cus- 
toms had further proposed that if entry were made by a broker 
named in the master bill, he would be required to submit with the 
entry filed with Customs a signed statement that none of the stated 
conditions were specified in any of the individual bills. If this signed 
statement were not provided, separate entry was to be accomplished 
for each package in the consolidated shipment by the importer of 
record or its broker. The goal of the proposal was to provide Cus- 
toms with a means to ensure that importers’ specific instructions on 
their shipping documents were honored by carriers. 

After analysis of the comments received in response to the propo- 
sal and further review of the matter it has been determined that 
Customs should not put itself in the position of refereeing contrac- 
tual agreements between parties regarding the selection of a cus- 
toms broker to make entry. Therefore, the proposal is being 
withdrawn. 


DATE: Withdrawal effective February 1, 1989. 


FOR FURTHER INFORMATION CONTACT: Michele Struzzieri, 
Entry Rulings Branch (202-566-5856). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 24, 1985, Customs published a notice in the Federal 
Register (50 FR 52532), proposing to amend § 141.11, Customs Regu- 
lations (19 CFR 141.11), relating to evidence of the right to make 
entry for importations by common carrier for consolidated 
shipments. 

The proposal provided that in the case of consolidated shipments 
by common carrier, entry was not to be made by a broker appointed 
by the consignee named in the master bill of lading or master air 
waybill if (1) a consignee on any one of the individual bills of lading 
or individual air waybills which make up the master bill of lading 
or master bill of lading or master air waybill designated another 
broker to make entry, or (2) any one of the individual bills of lading 
or individual air waybills indicated that entry was to be made by 
the actual owner or purchaser. 

The proposal further provided that if entry were to be made by a 
broker appointed by the consignee named in the master bill of lad- 
ing or master air waybill, the broker would be required to submit 
with the entry filed with Customs a signed statement to the effect 
that none of the individual bills of lading or individual air waybills 
making up the master bill of lading or master air waybill (i) desig- 
nated a broker, or a different broker from the one identified in the 
master bill of lading or master air waybill, or (ii) indicated that en- 
try will be made by the actual owner or purchaser, or (iii) specified 
that entry is to be made at a different port of entry. If the signed 
statement were not submitted, separate entry would be required for 
each package in the consolidated shipment by the importer of re- 
cord or its broker, as appropriate. 

The purpose of the proposal was to ensure that importers’ specific 
instructions on their shipping documents were honored by carriers. 
Customs was trying to support the wishes of consignees actually 
named in individual bills of lading to have entry made by brokers of 
their own choosing or at ports of entry of their choosing. 

The proposed amendments did not apply to those aspects of ex- 
press delivery operations, courier service operations, or similar de- 
livery operations not involving consolidated shipments or delivery 
operations not using individual house bills of lading or air waybills. 
The proposed procedures also were not to apply to any shipment if 
the shipper contractually agreed that the carrier was to be the con- 
signee and could appoint a broker of its own choosing to make 
entry. 

Twenty-eight comments were received in response to the notice of 
proposal. It was apparent from the comments that the proposal was 
not completely understood by the public. Subsequently, Customs de- 
termined that the proposal be modified. The modified proposal was 
published in the Federal Register (52 FR 42310) on November 4, 





U.S. CUSTOMS SERVICE 39 


1987, allowing for further opportunity for comment. After a request 
had been received to extend the comment period, a notice was pub- 
lished in the Federal Register (53 FR 30), on January 4, 1988, ex- 
tending the time for comments until February 18, 1988. 


Discussion OF COMMENTS 


Sixteen comments were received and most were opposed to the 
proposal. The proposal was considered by many of the commenters 
as unnecessary and commercially burdensome. After careful consid- 
eration of all the comments received and further review of the mat- 
ter, it has been determined that Customs should not be involved in 
refereeing contractual agreements between parties regarding the 
selection of a customs broker to make entry. 


CONCLUSION 


In accordance with the above discussion, Customs is withdrawing 
the proposal published in the Federal Register on November 4, 
1987, to amend the Customs Regulations relating to the entry pro- 
cedures for consolidated shipments of imported merchandise. 


DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, Office of Regulations and 


Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 


WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: January 26, 1989. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 1, 1989 (54 FR 5091)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 88-176) 


Crrrosuco Pau.ista, S.A., PLAINTIFF v. UNITED STATES AND THE U.S. INTER- 
NATIONAL TRADE COMMISSION, DEFENDANTS, AND ALCOMA PACKING Co. ET 
AL., DEFENDANT-INTERVENORS 


Court No. 87-06-00703 
Before DiCar.o, Judge. 


Growers of round oranges are not producers of a “like product” compared to fro- 
zen concentrated orange juice, but are members of the “domestic industry,” that pro- 
duces frozen concentrated orange juice. Since the United States Department of Com- 
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DeCar.o, Judge: A Brazilian producer of frozen concentrated or- 
ange juice (FCOJ), Citrosuco Paulista, S.A. (Citrosuco), moves pursu- 
ant to Rule 56.1 of the Rules of this Court to contest the final deter- 
mination of the International Trade Administration of the United 
States Department of Commerce (Commerce) that Citrosuco was 
dumping FCOJ in the United States, Frozen Concentrated Orange 
Juice From Brazil: Final Determination of Sales at Less Than Fair 
Value, 52 Fed. Reg. 8324 (Mar. 17, 1987), and the final determina- 
tion of the United States International Trade Commission (Commis- 
sion) that an industry in the United States has been materially in- 
jured or threatened with material injury by reason of the less than 
fair value imports of FCOJ. Frozen Concentrated Orange Juice from 
Brazil, Inv. No. 731-TA-326 (Final), USITC Pub. 1970 (Apr. 1987). 

The Court has jurisdiction under 28 U.S.C. § 1581(c) (1982). The 
Court holds that Florida Citrus Mutual (FCM) does not qualify as 
an organization which represents producers of a “like product,” but 
that growers of round oranges are includable in the domestic indus- 
try which produces frozen concentrated orange juice. The Court 
finds that since Commerce has statutory discretion to allow amend- 
ment of a dumping petition at any time, and since Commerce may 
self-initiate a dumping petition, any defect in a petition filed by an 
orange growers’ voluntary marketing association was cured when 
domestic producers of the like product were added as competition- 
ers and Commerce was not required to start a new investigation. 
The Court also finds that the Commission’s majority views on like 
product, material injury, and threat of material injury are accord- 
ing to law and supported by substantial evidence on the record as a 
whole, but remands to the entire Commission to (1) explain how or 
whether the Commission considered certain fair value inventories 
in Brazil, and (2) reconsider the significance of inventories in the 
United States in light of evidence that those inventories were de- 
creasing rather than remaining stable. 


BACKGROUND 


FCM is a voluntary cooperative marketing association of “grow- 
ers of citrus fruit for processing and processors of citrus fruit.” R. 
28. On May 9, 1986, FCM filed antidumping petitions with Com- 
merce and the Commission “on behalf of the U.S. industry produc- 
ing FCOJ, including growers and processors.” R. 28. 


A. Proceedings at Commerce 


Ten days after the petition was filed, the Florida Citrus Proces- 
sors Association, whose members accounted for approximately 85 
percent of all FCOJ consumed in the United States, informed Com- 
merce that “FCM does not represent the entire industry” and that 
FCM’s petition had been filed “without the knowledge of [the] 
Processors Association.” R. 73. This letter did not express opposition 
to the petition, but only informed Commerce that this particular as- 
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sociation had not been consulted before the petition was filed. 
Nineteen days after the filing, the National Juice Products Associa- 
tion, another juice products association, sent a letter to Commerce 
expressing opposition to the petition on behalf of all but three of its 
members. R. 77, 79. 

Commerce has 20 days to determine whether a petition sets forth 
the allegations necessary to impose antidumping duties. 19 U.S.C. 
§ 1673a(c) (1982). On the twentieth day, Commerce determined that 
FCM’s petition met the requirements of 19 U.S.C. § 1673a(b\(1) 
(Supp. IV 1986) to initiate an antidumping investigation of FCOJ 
from Brazil pursuant to 19 U.S.C. § 1673a(c) (1982). Frozen Concen- 
trated Orange Juice From Brazil: Initiation of Antidumping Duty 
Investigation, 51 Fed. Reg. 20,321 (June 4, 1986). Commerce identi- 
fied the imports under investigation as 

FCOJ in a highly concentrated form for transport and further 
processing, sometimes referred to as frozen concentrated or- 
ange juice for manufacturing, currently provided for under the 
— Schedules of the United States (TSUS) item number 


Id. at 20,321. 

After Commerce initiated the investigation, various domestic pro- 
ducers of FCOJ which owned groves that produce oranges for 
processing into FCOJ requested that they be joined with FCM as a 
“co-petitioners” because they were producers of a like product. R. 
900, 929, 1065, 1068, 1144. Commerce stated in its preliminary de- 
termination that because these co-petitioners were “producers of 
the like product, and thus interested parties, we need not address 
whether [FCM], an association of orange growers, has standing in 
this case.” Frozen Concentrated Orange Juice From Brazil: Prelimi- 
nary Determination of Sales at Less Than Fair Value, 51 Fed. Reg. 
37,618, 37,619 (Oct. 23, 1986). Commerce did not determine whether 
FCM had standing to initiate the investigation. Frozen Concentrated 
Orange Juice From Brazil: Final Determination of Sales at Less 
Than Fair Value, 52 Fed. Reg. 8324, 8324-26 (Mar. 17, 1987). 


B. The Commission’s Determination 


In the Commission’s final determination, one commissioner found 
material injury and two commissioners found a threat of material 
injury. Two dissenting commissioners found neither an injury nor a 
threat of injury. Frozen Concentrated Orange Juice from Brazil, Inv. 
No. 731-TA-326 (Final), USITC Pub. 1970 (Apr. 1987). The an- 
tidumping duty order was issued following the Commission majori- 
ty’s findings of material injury and threat of material injury. An- 
tidumping Duty Order; Frozen Concentrated Orange Juice from Bra- 
zil, 52 Fed. Reg. 16,426 (May 5, 1987). 
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Discussion 


‘The issues presented for decision concern (A) FCM’s motion to in- 
tervene, (B) Citrosuco’s arguments against Commerce, and (C) Ci- 
trosuco’s arguments against the Commission’s determinations of 
material injury and threatened material injury. The standard of re- 
view of determinations of Commerce and the Commission is set 
forth in Negev Phosphates, Ltd. v. United States, 12 CIT ——, Slip 
Op. 88-156, at 6-7 (Nov. 8, 1988). 


A. Motion to Intervene 


On February 8, 1988, the Court granted leave to intervene to six 
domestic producers of FCOJ. The Court reserved ruling on FCM’s 
motion to intervene but allowed FCM to participate in the proceed- 
ings as amicus curiae. 

The right to intervene in an action before the Court of Interna- 
tional Trade is limited to “an interested party who was a party to 
the proceeding in connection with which the matter arose.” 28 
U.S.C. § 2631()(1)(B) (1982). The statute does not allow for permis- 
sive intervention. Special Commodity Group on Non-Rubber Foot- 
wear From Brazil v. United States, 9 CIT 481, 482-83, 620 F. Supp. 
719, 721 (1985). FCM was a party to the administrative proceedings 
since it filed the antidumping petition to initiate an antidumping 
investigation. See RSI India (Put.) Ltd. v. United States, 12 CIT 
——,, 678 F. Supp. 304, 306-07 (1988); RSI India (Put.) Ltd. v. United 
States, 12 CIT ——, Slip Op. 88-153, at 8 (Nov. 3, 1988) (importers 
considered parties to the proceeding where they had filed comments 
one month before Commerce published its administrative review re- 
sults, and Commerce had stated that it considered all of the com- 
ments received). 

FCM’s motion to intervene presents the issue of whether growers 
of round oranges used to produce FCOJ may be considered an “in- 
terested party.” The statutory definitions of the term “interested 
party” include: 


(C) a manufacturer, producer, or wholesaler in the United 
States of a like product, 

(D) a certified trade union or recognized union or group of 
workers which is representative of an indudustry engaged in 
the manufacture, production, or wholesale in the United States 
of a like product, 

(E) a trade or business association a majority of whose mem- 
bers manufacture, produce, or wholesale a like product in the 
United States, and 

(F) an association, a majority of whose members is composed 
of interested parties described in subparagraph (C), (D), or (E) 
with respect to a like product. 


19 U.S.C. § 1677(9) (1982 & Supp. IV 1986) (emphasis added). It ap- 
pears that Commerce’s regulations have not yet incorporated para- 
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graph (F) of 19 U.S.C. § 1677(9) (Supp. IV 1986). See e.g., 19 C.F.R. 
§§ 353.36(a), 353.38, 355.7(c), 355.26(a), 355.27, and 355.31 (1988). 

Whether FCM may be considered an “interested party” depends 
on whether round oranges can be considered a “like product” to fro- 
zen concentrated orange juice. 

A “like product” is defined as “a product which is like, or in the 
absence of like, most similar in characteristics and uses with, the 
article subject to an investigation * * *.” 19 U.S.C. § 1677(10) (1982). 
See also Asociacion Colombiana de Exportadores de Flores v. United 
States, 12 CIT ——, 693 F. Supp. 1165 (1988); S. Rep. No. 249, 96th 
Cong., 1st Sess. 90-91, reprinted in 1979 U.S. Code Cong. & Admin. 
News 381, 476-77. In previous cases the court has denied interven- 
tion to trade associations where a majority of members did not pro- 
duce a product like the product under investigation. Matsushita 
Elec. Indus. Co. v. United States, 2 CIT 254, 255-56, 529 F. Supp. 
664, 667-68 (1981) (intervention denied to an organization in which 
only 4 of 14 members produced a like product). See also Special 
Commodity Group on Non-Rubber Footwear From Brazil, 9 CIT at 
483-84, 620 F. Supp. at 721-22 (trade organization allowed to inter- 
vene when a majority of members during administrative proceeding 
were producers or wholesalers of the like product, but less than a 
majority was when case brought before the Court of International 
Trade); American Grape Growers v. United States, 9 CIT 103, 106, 
604 F. Supp. 1245, 1249 (1985) (trade association with 5 of 10 mem- 
bers that produced a like product allowed to intervene). 

The antidumping petition reveals that FCM is an association of 
12,960 Florida growers of oranges that are processed into FCOJ or 
fresh orange juice, and that approximately 85% of the round or- 
anges grown in Florida are used to produce FCOJ. R. 28; Frozen 
Concentrated Orange Juice From Brazil, USITC Pub. 1873, at A-10. 
In American Grape Growers v. United States, 9 CIT 103, 104, 604 F. 
Supp. 1245, 1247 (1985), the court found that grape growers did not 
produce a “like product” in an antidumping proceeding involving 
table wine, because grapes and table wine were obviously different 
products. Jd. at 103, 604 F. Supp. at 1247. Congress later amended 
the definition of a “domestic industry” to include grape growers in 
the case of wine and grape products. See 19 U.S.C. § 1677(4)(A) 
(Supp. IV 1986); H.R. 1091, 98th Cong., 2d Sess. 15-16, reprinted in 
1984 U.S. Code Cong. & Admin. News 5206, 5217-18. Congress did 
not amend the definition of “like product.” 

As with grapes and wine, the Court holds that round oranges and 
frozen concentrated orange juice are different products for a “like 
product” determination. The Court finds that FCM is not an associ- 
ation which has a majority of members that produce a like product 
as compared to FCOJ, and that this is not a situation where there is 
an “absence of like” which would allow the Court to analyze the 
characteristics and uses of round oranges. FCM’s motion to inter- 
vene is denied. The Court thus turns to the merits of this action. 
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B. Proceedings at Commerce 


Antidumping proceedings are usually initiated by an “interested 
party” who files a petition with Commerce and the Commission “on 
behalf of an industry.” 19 U.S.C. § 1673a(b) (Supp. IV 1986); 19 
C.F.R. § 353.36 (1988); E.T. Rossides, U.S. Import Regulation 207 
(1986). Citrosuco argues that Commerce should have dismissed 
FCM’s antidumping petition because it did not represent producers, 
manufacturers, or wholesalers of a “like product” and did not file 
“on behalf of” the domestic industry. See Kassinger, Antidumping 
Duty Investigations 12 & 53 n.23A, in Law & Practice of United 
States Regulation of International Trade (C.R. Johnston, Jr., ed., 
1987). 


1. Like Product 


The Court has already found in ruling on FCM’s motion to inter- 
vene that FCM does not represent producers of a like product. Ci- 
trosuco urges that Commerce should have dismissed FCM’s petition, 
rather than adding Alcoma and other producers of FCOJ as “copeti- 
tioners.” Citrosuco argues that Commerce’s continuation of the in- 
vestigation without ruling on the challenge to FCM’s standing was 
unlawful and unfair. Citrosuco contends that the late addition of 
the co-petitioning producers neither vested FCM as an interested 
party nor empowered Commerce to continue an investigation which 
Citrosuco sees as being originally invalid. 

No presumption of standing exists in an area where Congress has 
provided explicit instructions on the subject. Zenith Radio Corp. v. 
United States, 5 CIT 155, 156 (1983). Legislative history to the 
Trade Agreements Act of 1979 affirst that: 


The standing requirements in section 732(b)(1) for filing a peti- 
tion implement the requirements of Article 5(a) of the Agree- 
ment [on Implementation of Article VI of the General Agree- 
ment on Tariffs and Trade (the GATT Antidumping Code)]. The 
[Senate Committee on Finance] intends that the standing re- 
quirements be administered to provide an opportunity for relief 
for an adversely affected industry and to prohibit petitions filed 
by persons with no stake in the result of the investigation.” 


S. Rep. No. 249, 96th Cong., 1st Sess. 63, reprinted in 1979 U.S. Code 
Cong. & Admin. News 381, 449. 

The GATT Antidumping Code identified in the legislative history 
provides in relevant part that “[a]n investigation to determine the 
existence, degree and effect of any alleged dumping shall normally 
be instituted upon a written request by or on behalf of the industry 
affected.” Agreement on Implementation of Article VI of the Gener- 
al Agreement on Tariffs and Trade, Apr. 12, 1979, art. 5(1), 31 
U.S.T. 4919, 4928, T.I.A.S. No. 9650. The GATT Antidumping Code 
also interprets the term “domestic industry” as referring to “the do- 
mestic producers as a whole of the like products or to those of them 
whose collective output of the products constitutes a major propor- 
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tion of the total domestic production of those products * * *.” Jd. 
art. 4(1), 31 U.S.T. at 4927. 

Commerce contends that it was unnecessary to decide whether 
FCM had standing to initiate the antidumping investigation be- 
cause any defect in FCM’s petition was cured by adding the co-peti- 
tioners. Commerce asserts that allowing the addition of the co-peti- 
tioners was an action within its statutory discretion. 

Even without the addition of the co-petitioners, Commerce could 
have self-initiated an antidumping investigation in the absence of a 
proper written request if Commerce had sufficient evidence to war- 
rant formal investigation into whether there exists (a) dumping, (b) 
material injury and (c) a causal link between the dumped imports 
and the injury. 19 U.S.C. § 1673a(a\(1) (Supp. IV 1986); 19 C.F.R. 
§ 353.35 (1988); Agreement on Implementation of Article VI of the 
General Agreement on Tariffs and Trade, Apr. 12, 1979, art. 5(1), 31 
US.T. 4919, 4928, T.I.A.S. No. 9650. See also Kassinger, Antidump- 
ing Duty Investigations 11, in Law & Practice of United States Regu- 
lation of International Trade (C.R. Johnston, Jr., ed., 1987). 

Commerce’s ability to self-initiate an antidumping investigation 
contrasts with situations where a properly-filed document is an ab- 
solute or jurisdictional prerequisite to an agency’s power to act. See, 
e.g., Leedom v. International Union of Mine, Mill & Smelter Work- 
ers, 352 U.S. 145, 148-49 (1956) (NLRB was “under a duty to deter- 
mine whether a filing has been made by each person” required at 
that time to affirm non-membership in the Communist party, “since 
its power to act on union charges is conditioned on the filing of nec- 
essary affidavits’). 

Commerce has discretion to permit the addition of co-petitioners 
who produce the domestic product like the imported product under 
investigation. A petition may be amended at such time and upon 
such conditions as Commerce and the Commission may permit. 19 
U.S.C. § 1673(b)(1) (Supp. IV 1986). Commerce has permitted peti- 
tion amendments on matters of standing in previous cases. In Final 
Affirmative Countevailing Duty Determination; Live Swine and 
Fresh, Chilled and Frozen Pork Products from Canada, 50 Fed. Reg. 
25,097 (June 17, 1985), aff'd in part, Alberta Pork Producers’ Mktg. 
Bd. v. United States, 11 CIT ——, 669 F. Supp. 445 (1987), aff'd fol- 
lowing remand, 12 CIT ——, 683 F. Supp. 1398 (1988), a counter- 
vailing duty petition against pork products was filed by an associa- 
tion of hog growers. Commerce initiated the investigation and the 
Canadian respondents challenged the growers’ standing. Subse- 
quently, seven United States pork packers entered the investigation 
as co-petitioners, and standing was no longer disputed. In Final 
Negative Countervailing Duty Determination; Certain Textile Mill 
Products and Apparel from Malaysia, 50 Fed. Reg. 9852 (Mar. 12, 
1985), various associations of textile manufacturers and workers 
filed a countervailing duty petition against certain textile products 
and apparel. The Malaysian respondents challenged the petitioners’ 
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standing. Commerce determined that while the association of manu- 
facturers lacked standing, eight individual United States manufac- 
turers who were substituted as parties, as well as the unions which 
had joined in filing the petition, did have standing. 

The Court finds the additon of the co-petitioners who produced a 
“like product” cured any defect in FCM’s petition, and that Com- 
merce had discretion to allow the petition to be amended. For Com- 
merce to have dismissed FCM’s petition for lack of standing, and to 
have required the processors to file a new petition several months 
later, would have elevated form over substance and fruitlessly 
delayed the antidumping investigation against Brazilian FCOJ 
svhen Congress clearly intended these cases to proceed expeditious- 
ly. See S. Rep. No. 249, 1st Sess. 37, reprinted in 1979 U.S. Code 
Cong. & Admin. News 381, 423. 

It would be unreasonable to impose a judicial requirement that 
Commerce terminate pending antidumping investigations and begin 
a new investigation. As the court has already stated: 


Since Commerce is authorized to commence an antidumping 
duty investigation sua sponte whenever it determines that an 
investigation is warranted based upon available information, 19 
U.S.C. § 1673a(a) (1982), it would be unreasonable to require 
that Commerce terminate an investigation commenced after 
the filing of a petition by an interested party when, despite in- 
accuracies in the petition, it finds further evidence of sales at 
less than fair value. 


Luciano Pisoni Fabrica Accessori v. United States, 10 CIT 424, 427, 
640 F. Supp. 255, 258 (1986). Accordingly, had Commerce deter- 
mined to self-initiate, it would have possessed the authority to con- 
tinue the FCOJ investigation on the same timetable followed in this 
case. 

The Court holds that since Commerce has statutory discretion to 
allow amendment of a dumping petition at any time, FCM’s petition 
was cured when domestic producers of the like product were added 
as co-petitioners and since Commerce may self-initiate a dumping 
petition, Commerce was not required to start a new investigation. 


2. “On behalf of” a Domestic Industry 


Citrosuco also maintains that Commerce should not have initiat- 
ed the dumping investigation because the petition was not filed “on 
behalf of an industry” under 19 U.S.C. § 1673a(b)\(1) (Supp. IV 1986). 


(a) 


Early in the investigation Commerce received two letters stating 
that FCM did not represent a majority of domestic industry produc- 
ing FCOJ. Commerce states that it did not consider these letters be- 
cause they were sent within twenty days of the petition’s filing 
when Commerce is prohibited from considering outside communica- 
tions while it decides whether to initiate an investigation. The 





U.S. COURT OF INTERNATIONAL TRADE 51 


Court finds that Commerce’s refusal to consider outside communica- 
tions during the twenty-day period was correct. See United States v. 
Roses, Inc., 1 Fed. Cir. (T) 39, 46, 706 F.2d 1563, 1568-69 (1983); 
Luciano Pisoni Fabrica Accessori v. United States, 10 CIT 424, 426, 
640 F. Supp. 255, 257 (1986). 


(b) 


At oral argument, Citrosuco conceded that Commerce had acted 
reasonably in the first twenty days of the investigation. Citrosuco 
argues, however, that Commerce should have dismissed the petition 
after that time, perhaps on the twenty-second day of the investiga- 
tion, because an alleged majority of the United States processing in- 
dustry opposed the petition. Citrosuco argues that companies oppos- 
ing the petition produced 52.6 percent of all FCOJ or FCOJM, 
processed 57.1 percent of all Florida oranges processed, and ac- 
counted for 52.4 percent of all oranges processed nationwide. R. 
1869. Citrosuco argues that when these figures are added to the re- 
sponses of companies that took no position on the petition, the re- 
cord is even clearer that FCM did not petition “on behalf of” the do- 
mestic industry because “the total percentages of companies oppos- 
ing the petition become 57.8 percent of all FCOJ or FCOJM 
produced, 64.5 percent of Florida oranges processed, and 59.1 [per- 
cent] of all oranges processed nationally.” Brief in Support of Plain- 
tiff’s Motion for Judgment on the Agency Record, at 36-37. 

Commerce has discretion to rescind an investigation when it de- 
termines that the petition is not supported by a majority of the do- 
mestic industry. Oregon Steel Mills Inc. v. United States, Nos. 
88-1242 and 1243 (Fed. Cir. Nov. 23, 1988); Gilmore Steel Corp. v. 
United States, 7 CIT 219, 585 F. Supp. 670 (1984). 

In Oregon Steel Mills, the Court of Appeals for the Federal Cir- 
cuit held that Commerce has discretion in an administrative review 
to revoke an outstanding antidumping duty order in the absence of 
industry support to continue the order. The court did not hold that 
Commerce is required to dismiss petitions that are not proven to be 
affirmatively supported by the domestic industry. Similarly, in Gil- 
more Steel Corp., the court found that Commerce had discretion to 
dismiss a petition that was not supported by a majority of the na- 
tional domestic industry, and was thus not “on behalf of” a United 
States industry. Gilmore stated that the 


“interested party” criterion of section 1673a(b) is thus the first 
in a two-step shifting process—not only must a petitioner be a 
member of the affected industry, i.e., be an “interested party,” 
it must also show that a majority of that industry backs its 
petition. 


Id. at 226, 585 F. Supp. at 676. 
Citrosuco interprets Gilmore to impose a requirement that Com- 
merce must dismiss petitions that are not proven to be affirmatively 
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supported by a majority of the domestic industry. In the final deter- 

mination, however, Commerce recognized that 
there is nothing in the statute, its legislative history, or our 
regulations which requires that petitioners establish affirma- 
tively that they have the support of a majority of their indus- 
tries. In many cases, such a requirement would be so onerous as 
to preclude access to import relief under the antidumping and 
countervailing duty laws. 


52 Fed. Reg. at 8325. See also Final Affirmative Countervailing Du- 
ty Determination; Certain Stainless Steel Hollow Products from Swe- 
den, 52 Fed. Reg. 5794 (Feb. 26, 1987); Final Affirmative Counter- 
vailing Duty Determination; Certain Fresh Atlantic Groundfish 
from Canada, 51 Fed. Reg. 10,041 (Mar. 24, 1986). 

The Court finds that Gilmore and Oregon Steel Mills stand for the 
proposition that Commerce has discretion to dismiss, but is not re- 
quired to dismiss, petitions that are not shown to be actively sup- 
ported by a majority of the domestic industry. Neither the statute 
nor Commerce’s regulations require a petitioner to establish affirm- 
atively that it has the support of a majority of a particular industry, 
and the Court declines to impose such a requirement. 


(c) 


Commerce excluded opposition from parties that were either re- 


lated to the Brazilian exporters or “those firms whose imports of 
FCOJ from Brazil exceed 50 percent of their total production.” 52 
Fed. Reg. at 8326. Commerce premised the exclusions on the “relat- 
ed parties” statute: 


When some producers are related to the exporters or importers, 
or are themselves importers of the allegedly subsidized or 
dumped merchandise, the term “industry” may be applied in 
appropriate circumstances by excluding such producers from 
those included in that industry. 


19 U.S.C. § 1677(4)(B) (1982). 

Citrosuco argues that Commerce acted ultra vires in using this 
statute to exclude producers who import more than 50 percent of 
their total production from Brazil, because the legislative history 
shows that the provision was intended for the Commission rather 
than Commerce. S. Rep. No. 249, 96th Cong., Ist Sess. 82-83, 
reprinted in 1979 U.S. Code Cong. & Admin. News 381, 468-69. 

The Court is unwilling to upset Commerce’s interpretation of the 
statute based only on this legislative history. See Brechteen Co. v. 
United States, 854 F.2d 1301, 1304 (Fed. Cir. 1988). Commerce has 
taken the position that firms with large imports of the allegedly 
dumped or subsidized merchandise may be excluded from the defi- 
nition of the domestic industry, because they inherently lack the 
stake in the final investigation being pursued by the petitioner. See, 
e.g., Preliminary Affirmative Countervailing Duty Determination: 
Certain Fresh Atlantic Groundfish from Canada, 51 Fed. Reg. 1010, 
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1011 (Jan. 9, 1986); Preliminary Negative Countervailing Duty De- 
termination; Low-Fuming Brazing Copper Wire and Rod from South 
Africa, 50 Fed. Reg. 21,328, 21,329 (May 23, 1985); Final Affirma- 
tive Countervailing Duty Determination and Countervailing Duty 
Order; Fabricated Automotive Glass From Mexico, 50 Fed. Reg. 
1906, 1910 (Jan. 14, 1985). 

Congress entrusted Commerce with discretion to administer the 
international trade laws, see Oregon Steel Mills Inc. v. United 
States, Nos. 88-1242 and 1243, at 9 (Fed. Cir. Nov. 23, 1988), al- 
though the discretion is not “unbounded.” Burlington Truck Lines, 
Inc. v. United States, 371 U.S. 156, 167 (1962); Freeport Minerals Co. 
v. United States, 4 Fed. Cir. (T) 16, 18, 776 F.2d 1029, 1031 (1985). 
The related parties statute appears in a list of definitions which ap- 
ply to both Commerce and the Commission. In measuring the ex- 
tent of industry support for an antidumping petition, the Court 
finds it reasonable for Commerce to apply 19 U.S.C. § 1677(4\(B) 
(1982) to exclude producers who derive a majority of their produc- 
tion from the imports under investigation. 


(d) 


Applying the related parties provision to exclude those producers 
whose imports of Brazilian FCOJ equaled fifty percent of their total 
production from the definition of industry for the purposes of deter- 


mining industry support, Commerce found that the processors op- 
posed to the antidumping petition accounted for only 38.64 percent 
of domestic FCOJ production. 52 Fed. Reg. at 8325-26. Citrosuco 
does not challenge Commerce’s calculations of this figure. Conf. R. 
1718. After finding that the processors opposing the case did not re- 
present a majority of the processing sector, Commerce found that it 
did not need to address whether the industry should also be defined 
for standing purposes to include growers. 52 Fed. Reg. at 8326. 

Commerce properly calculated that if the domestic industry was 
defined to include only domestic production, a majority of the do- 
mestic industry did not oppose the amended petition. The Court 
finds that Commerce’s interpretation and application of the related 
parties statute to be reasonable under the facts of this investigation, 
see Oregon Steel Mills Inc. v. United States, Nos. 88-1242 and 1243, 
at 13 (Fed. Cir. Nov. 23, 1988), and Commerce’s finding that the pe- 
tition was filed on behalf of the domestic industry to be supported 
by substantial evidence on the record as a whole and according to 
law. The Court thus turns to be Commission’s determination. 


c. The Commission’s Determination 


In the final determination, Commissioners Eckes and Lodwick 
found a threat of material injury and Commissioner Rohr found 
material injury. 
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1. Definitions of the Like Product 


In their joint opinion finding a threat of material injury, Commis- 
sioners Eckes and Lodwick defined the product like the imported 
product under investigation as frozen concentrated orange juice for 
manufacturing (FCOJM). In his opinion finding material injury, 
Commissioner Rohr defined the like product as including frozen 
concentrated orange juice for retail (FCOJR) and single strength or- 
ange juice (SSOJ), as well as FCOJM. Citrosuco argues the Commis- 
sion’s determination cannot stand because the majority did not 
agree on one definition of the domestic product that was like the 
imports under investigation. 


(a) 


Commissioners Eckes and Lodwick defined the “like product” as 
frozen concentrated orange juice for manufacturing (FCOJM): 


FCOJM is highly concentrated form of FCOJ. Domestic extrac- 
tors manufacture FCOJM by extracting orange juice from or- 
anges, removing water from the orange juice, and then freezing 
the remaining concentrate. The resulting concentrate can be 
reconstituted into orange juice by adding water. To form recon- 
stituted orange juice, between six to seven units of water must 
be added to each unit of FCOJM. [By comparison, retail FCOJ 
only requires that three units of water be added to it in order to 
form reconstituted orange juice.] FCOJM is stored in bulk, ei- 
ther in 55 gallon drums or in tanks which can hold up to 
100,000 gallons or more. 


USTIC Pub. 1970 at 4 & n.7. See also id. at R10, R13, R14. 

In defining the like product as FCOJM, Commissioners Eckes and 
Lodwick relied upon the fact that the imported article subject to in- 
vestigation is FCOJM and “[djomestic FCOJM is thus the product 
which is ‘identical’ to the imported product.” USITC Pub. 1970 at 6; 
51 Fed. Reg. at 20,321. While identical in concentration levels, a 
given quantity of either domestic or Brazilian FCOJM might differ 
in color, flavor (brix acid ratio), or defect characteristics. USITC 
Pub. 1970 at R15-16. The commissioners considered but discounted 
the significance of these variations because they did not appear to 
have a measureable effect on prices. USITC Pub. 1970 at 6 n.17. 

The commissioners also analyzed the characteristics of FCOJM to 
determine whether FCOJR and SSOJ should be included in the like 
product definition: 


Extractors make very little SSOJ or FCOJR from oranges, 
while all FCOJM is made directly from oranges. FCOJM is easi- 
er to store and transport than SSOJ or FCOJR. FCOJM can be 
stored for up to three years; SSOJ cannot be stored for extreme- 
ly long periods of time. FCOJM is traded on the future’s mar- 
ket; SSOJ and FCOJR are not. FCOJM is imported from Brazil; 
SSOJ and FCOJR are not. FCOJM is sold in bulk; SSOJ and 
FCOJR are sold at the retail level. 
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USITC Pub. 1970 at 6-7 (footnotes omitted). In addition, FCOJM 
cannot be consumed directly, as can SSOJ, but must have considera- 
ble quantities of water added before consumption. Jd. at R10. As 
“FCOJM is the only product imported from Brazil” and because 
“FCOJM differs in many respects from FCOJR and SSOJ,” Commis- 
sioners Eckes and Lodwick reasoned that “domestic FCOJM is the 
product which is ‘like’ the imported product” and thus identified 
the like product as FCOJM. USITC Pub. 1970 at 7. 

Commissioner Rohr had a more expanded definition of the like 
product, comprising not only FCOJM but also frozen concentrated 
orange juice for retail (FCOJR) and single strength orange juice 
(SSOJ): 

FCOJM is an intermediate stage in the production of orange 
juice. It is in essence a semifinished product and should be ana- 
lyzed as such. The Commission’s analysis of semifinished prod- 
ucts is to look at the product itself as the “like product” and in- 
clude the semifinished form of the product within that defini- 
tion. Within this framework, the most appropriate definition of 
the like product would be orange juice, including FCOJM, 
FCOJR, and SSOJ. 


USITC Pub. 1970 at 34. Commissioner Rohr supported his conclu- 
sion by noting that many processors of orange juice could not segre- 
gate data on FCOJM production in response to the Commission’s 
questionnaires, thus indicating that the domestic orange juice in- 
dustry is not really divided among FCOJM, FCOJR, and SSOJ pro- 
ducers. USITC Pub. 1970 at 34-35. 

Citrosuco argues that the Commission should have followed earli- 
er determinations that the like product was simply FCOJ. Brief in 
Support of Plaintiff's Motion for Judgment on the Agency Record, at 
88-89, 97-99. See Frozen Concentrated Orange Juice from Brazil, 
Inv. No. 751-TA-10, USITC Pub. 1623 at 11, 28, 44 (Dec. 1984); Fro- 
zen Concentrated Orange Juice from Brazil, Inv. No. 701-TA-184 
(Preliminary), USITC Pub. 1283 at 4 (Sept. 1982), and (Final) USITC 
Pub. 1406 at 3, 18 (July 1983). 

As the United States Customs Court explained when discussing 
the Commission’s injury determinations, 

each injury investigation is sui generis, involving a unique com- 
bination and interaction of many economic variables; and con- 
sequently, a particular circumstance in a prior investigation 
cannot be regarded by the Commission as dispositive of the de- 
termination in a later investigation. 


Armstrong Bros. Tool Co. v. United States, 84 Cust. Ct. 102, 115, 
C.D. 4848, 489 F. Supp. 269, 279 (1980). Thus, the Commission’s de- 
terminations must be based upon an independent evaluation of the 
factors with respect to the unique economic situation of each prod- 
uct and industry under investigation. Alberta Pork Producers’ Mktg. 
Bd. v. United States, 11 CIT ——, 669 F. Supp. 445, 461 (1987); 
Maine Potato Council v. United States, 9 CIT 293, 300 n.7, 613 F. 





56 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 7, FEBRUARY 15, 1989 


Supp. 1237, 1244 n.7 (1985). Furthermore, “each finding as to like 
product must be based on the particular record at issue including 
the arguments raised by the parties.” Asociacion Colombiana de Ex- 
portadores de Flores v. United States, 12 CIT ——, —— n.5, 693 F. 
Supp. 1165, 1169 n.5 (1988) (emphasis added). 

Prior Commission determinations had defined the like product 
simply as FCOJ. In this determination, all the parties argued that 
the Commission should change that definition of the like product. 
USITC Pub. 1970 at 5. In the prior investigations the Commission 
had apparently not been asked to differentiate between FCOJM and 
FCOJR. Id. at 7. 

While the Commission is not obligated to follow prior decisions if 
new arguments or facts are presented that support a different con- 
clusion, see Armstrong Bros. Tool Co. v. United States, 84 Cust. Ct. 
16, 36, C.D. 4838, 483 F. Supp. 312, 328 (1980), aff'd, 67 CCPA 94, 
C.A.D. 1252, 626 F.2d 168 (1980), this does not permit the Commis- 
sion to act arbitrarily. Asociacion Colombiana de Exportadores de 
Flores v. United States, 12 CIT ——, Slip Op. 88-172, at 6 (Dec. 27, 
1988). This is because it is also a general rule that an agency must 
either conform itself to its prior decisions or explain the reasons for 
its departure. Secretary of Agric. v. United States, 347 U.S. 645 
(1954); National Coalition Against the Misuse of Pesticides v. 
Thomas, 258 D.C. App. 34, 809 F.2d 875, 876 (D.C. Cir. 1987); Al- 
hambra Foundry Co. v. United States, 12 CIT ——, 685 F. Supp. 
1252, 1258 (1988), aff'd following remand, 12 CIT ——, Slip Op. 
88-160, at 7-8 (Nov. 22, 1988). This rule is not designed to restrict 
an agency’s consideration of the facts from one case to the next, but 
rather it is to insure consistency in an agency’s administration of a 
statute. 

Commissioners Eckes and Lodwick did explain the reasons for de- 
parting from prior like-product definitions of FCOJ. First, the ad- 
ministrative record was developed in a way that enabled the Com- 
missioners to examine the like-product definition in a manner nev- 
er raised in earlier investigations. The prior investigations did not 
include (a) data regarding the percentages of oranges processed di- 
rectly into FCOJM, FCOJR, and SSOJ, respectively, (b) information 
regarding the FCOJM futures market, (c) a detailed explanation of 
the manufacturing and reconstituting processes, or (d) certain spe- 
cific details regarding the differences between FCOJM, FCOJR, and 
SSOJ, such as the ability to store FCOJM for long periods of time as 
compared to the brief shelf life of SSOJ. Second, all of the parties, 
including Citrosuco, asked for the definition to be refined. Third, 
the country under investigation only exported FCOJM, which Com- 
missioners Eckes and Lodwick found to be the like product. The 
Court finds the like-product definition of Commissioners Eckes and 
Lodwick is according to law and supported by substantial evidence 
on the record as a whole. 
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Commissioner Rohr’s like product definition is also according to 
law and supported by substantial evidence on the record as a whole. 
Under the facts of this investigation, i.e., where Brazil exports only 
FCOJM, the differing definitions of the domestic industry which 
both include FCOJM do not render the affirmative determination 
contrary to law. Although the Court and the domestic industries 
themselves would prefer that the Commission agree on the like 
product, there is no statutory requirement for each of the commis- 
sioners to agree on the same like-product definition. 

The possibility of drawing two inconsistent conclusions from the 
evidence does not prevent an administrative agency’s finding from 
being supported by substantial evidence. Matsushita Elec. Indus. 
Co. v. United States, 3 Fed Cir. (T) 44, 51, 750 F.2d 927, 933 (1984). 
In a recent decision sustaining a determination in which four Com- 
missioners wrote three decisions to comprise a majority determina- 
tion, the court stated that in order to affirm the Commission’s de- 
termination, “the court must be able to discern from the determina- 
tion that a majority of the Commission has based its conclusions 
upon legally sufficient reasoning.” BMT Commodity Corp. v. United 
States, 11 CIT ——, 667 F. Supp. 880, 882 (1987), affd, 852 F.2d 
1285 (Fed. Cir. 1988), motion to supplement petition for writ of certi- 
orari under seal granted, 57 U.S.L.W. 3375 (S. Ct. Nov. 28, 1988). 
Additionally, an expectation that Commissioners would file concur- 
ring opinions is expressed in the House Ways and Means Commit- 
tee’s Report on the Trade Agreements Act of 1979: “The Committee 
intends that the [Commission] determination as well as any dissent- 
ing or separate views of individual Commissioners, be specific in its 
statement of findings of fact and conclusions of law.” H.R. Rep. No. 
317, 96th Cong., 1st Sess. 46 (1979) (emphasis added). This desire for 
detailed findings of concurring Commissioners would be pointless if 
the existence of differing views precluded courts from sustaining 
Commission determinations. 


2. Domestic Industry 


The Commission is required to determine whether a “domestic in- 
dustry” is materially injured or threatened with material injury. 19 
U.S.C. § 1673 (1982 & Supp. IV 1986). In this case, the Commission 
faced the issue of whether growers of round oranges, a raw agricul- 
tural product, should be regarded as part of the industry that pro- 
duces the processed product under investigation. 


a. The Two-Factor Test for Agricultural Products 


The Commissioners examined (1) the extent to which the raw 
product enters into a single, continuous line of production resulting 
in the processed product, and (2) the degree of commonality of eco- 
nomic interest between growers and producers. The Commission 
has applied this two-part analysis in previous determinations. See, 
e.g., Certain Fresh Atlantic Groundfish from Canada, Inv. No. 
701-TA-257 (Final), USITC Pub. 1844 (May 1986); Certain Tomato 
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Products from Greece, Inv. No. 104-TAA-23, USITC Pub. 1594 (Oct. 
1984); Certain Red Raspberries from Canada, Inv. No. 731-TA-196 
(Preliminary), USITC Pub. 1565 (Aug. 1984); Certain Table Wine 
from France and Italy, Inv. Nos. 701-TA-210 et al. (Preliminary), 
USITC Pub. 1502 (Mar. 1984); Lamb Meat from New Zealand, Inv. 
No. 701-TA-80 (Preliminary), USITC Pub. 1911 (Nov. 1981). 

The court in American Grape Growers v. United States, 9 CIT 103, 
604 F. Supp. 1245 (1985), cited with approval a number of Commis- 
sion determinations holding that growers met this first factor, 
which is alternatively referred to as the “substantially all” factor 
because it examines whether substantially all of the raw agricultur- 
al product is processed into a single end product. The court indicat- 
ed that percentages between 69 and 100 percent satisfy this factor. 
Conversely, the court upheld the Commission’s finding that 55 per- 
cent was insufficient in the circumstances of the case of grape grow- 
ers to meet this first factor. Jd. at 104, 604 F. Supp. at 1248. 

The Commission’s second factor, the economic integration analy- 
sis, was approved in National Pork Producers’ Council v. United 
States, 11 CIT ——, 661 F. Supp. 633, 638 (1987), where the court 
found that the Commission’s determination of insufficient economic 
integration was supported by substantial evidence and was in accor- 
dance with law. The court found that the Commission 


did not exceed its discretion in determining the relevant domes- 


tic industry for investigation by requiring a showing of econom- 
ic integration as a prerequisite to determining whether swine 
growers should be included in the domestic industry * * *. 


Id. at ——, 661 F. Supp. at 641. 
In this action the Commission identifies “sound reasons” underly- 
ing its two-part analysis: 


Both factors provide the framework for analyzing whether 
growers and processors comprise a single industry producing 
the processed product, that is, whether the production of grow- 
ers is so devoted to the processed good and the economic inter- 
ests of the growers are so enmeshed with that of the processors 
that growers should be considered producers of the processed 
like product. The Commission uses the two factors to determine 
whether there is merely a simple buyer/supplier relationship 
between growers and processors or an inter-relationship which 
involves inextricably intertwined economic interests. If sub- 
stantially all of the raw product goes to production of the 
processed good, growers may be fairly regarded as the produc- 
ers of the processed good, since those growers are essentially 
operating as producers of the processed product. If, however, 
growers may supply their product to processors of several dif- 
ferent processed products, then their economic interests will be 
less intertwined with the interests of the processors of any par- 
ticular product. The Commission also finds evidence of a single 
industry of interdependent participants when, in addition, 
there is common ownership of companies which grow a raw ag- 
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ricultural product and then process that product, or contractual 
arrangements that require the sharing of risks between grow- 
ers and processors. When there is sufficient evidence of inter- 
twined interests, the relief requested will go to growers as well 
as processors, as producers of the like product, and their inter- 
ests should be considered in determining whether a domestic 
industry is sufficiently injured or threatened with material in- 
jury to justify relief under the statute. In such cases, the Com- 
mission includes all of the inter-related participants in a single 
definition of domestic industry. 


Memorandum of United States International Trade Commission in 
Response to Plaintiff's Motion for Review Upon the Agency Record, 
at 35-36. 

Additionally, the Omnibus Trade and Competitiveness Act of 
1988 amended the definition in 19 U.S.C. § 1677(4) of an industry 
producing processed agricultural products contained by adding a 
new subparagraph (E). This additional subparagraph provides that 
unless the United States Trade Representative informs Commerce 
and the Commission that the subparagraph is inconsistent with in- 
ternational obligations of the United States, producers or growers of 
a raw agricultural product may be. considered part of the industry 
producing a processed agricultural product under investigation if: 


(I) the processed agricultural product is produced from the 
raw agricultural product through a single continuous line of 
production; and 

(II) there is a substantial coincidence of economic interest be- 
tween the producers or growers of the raw agricultural product 
and the processors of the processed agricultural product based 
upon relevant economic factors, which may, in the discretion of 
the Commission, include price, added market value, or other ec- 
onomic interrelationships (regardless of whether such coinci- 
dence of economic interest is based upon any legal 
relationship). 


Omnibus Trade and Competitiveness Act of 1988, P.L. 100-418, 
§ 1326(a), 102 Stat. 1107, 1203 (1988). This language conforms to the 
practice that the Commission employed in this determination, al- 
though the amended statute applies only to investigations which 
are initiated after August 23, 1988. Jd.§ 1337(b), 102 Stat. at 1211. 


i. Single, Continuous Line of Production 


All of the Commissioners, including those in dissent, found that 
the first criterion for including growers of round oranges was satis- 
fied. Commissioners Eckes and Lodwick found that an average 73 
percent of all United States round oranges are processed into some 
form of juice, that 96 of all oranges processed are round oranges, 
and that 84 percent of all juice oranges (defined as all round or- 
anges except navel oranges) are processed into some type of orange 
juice. USITC Pub. 1970 at 11. The remainder of these oranges are 
sold on the fresh fruit market. Jd. at R7. The Commissioners also 
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found that of the oranges processed in 1985/86, the vast majority 
were processed into FCOJM. Jd. at 11. Commissioners Eckes and 
Lodwick thus found that the growers of both juice oranges and 
round oranges satisfy the criterion of whether substantially all of 
the raw agricultural product enters a single, continuous line of pro- 
duction. The Commissioners excluded from the definition of the do- 
mestic industry those growers of other types of specialty oranges 
cultivated primarily for fresh fruit markets, because inclusion of 
those growers would divert attention away from growers who are 
primarily engaged in producing oranges for FCOJM. Jd. at n.35. 

Commissioner Rohr also articulated his conclusions on the ques- 
tion of “what percentage of oranges grown by growers are dedicated 
to the particular end use represented by the product of the proces- 
sors, orange juice?” Jd. at 37. Commissioner Rohr noted that ap- 
proximately 72 percent of all fruit within the United States Depart- 
ment of Agriculture definition is processed into orange juice. Id. He 
further observed that the percentage rises to 73 if specialty fruit, 
such as tangerines and tangelos, are excluded. Jd. Commissioner 
Rohr also found that approximately 84 percent of juice oranges 
were processed into juice, and determined that 84 percent was suffi- 
ciently high to meet the continuous line of production requirement 
and include growers in the definition of the domestic industry. Id. 
at 37-38. He also observed that the percentage of oranges used to 
produce FCOJM was higher than the 69 percent of tomatoes used in 
processing which the Commission found to be sufficient in Certain 
Tomato Products from Greece, Inv. No. 104-TAA-23, USITC Pub. 
1594 (Oct. 1984). Id. at 38 n.12. 

Another relevant consideration in determining whether the Com- 
mission’s first factor has been satisfied is whether there is in fact a 
single line of production, so that production from the raw product is 
devoted to the particular like product, rather than adapted to the 
creation of multiple products. Cf. Lamb Meat from New Zealand, 
Inv. No. 701-TA-80 (Preliminary), USITC Pub. 1191, at 8-9 (Nov. 
1981) (describing the need for only one end product from one raw 
agricultural product). See also Sugar Content of Certain Articles 
from Australia, Inv. No. 104-TAA-26, USITC Pub. 1748 (Sept. 1985) 
(Commission found there was no single, continuous line of produc- 
tion for clingstone peaches that were processsed not only into 
canned clingstone peaches with added sugar but also into both 
canned mixed fruit with added sugar and canned peaches without 
added sugar). In American Grape Growers, the Commission excluded 
grape growers from the domestic wine industry because the raw ag- 
ricultural product was processed into other products, such as raisins 
and grape juice. See American Grape Growers v. United States, 9 
CIT 103, 604 F. Supp. 1245 (1985). In response to the Commission’s 
determination underlying the court’s decision in American Grape 
Growers, Congress found that the Commission’s application of its 
analysis for inclusion of grape growers had been applied too restric- 
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tively and accordingly amended the definition of domestic industry 
specifically to protect domestic grape growers: 


The term “industry” means the domestic producers as a whole 
of the like product, or those producers whose collective output 
of the like product constitutes a major proportion of the total 
domestic production of that product; except that in the case of 
wine and grape products subject to investigation under this sub- 
title, the term also means the domestic producers of the princi- 
ple raw agricultural product (determined on either a volume or 
value basis) which is included in the like domestic product, if 
those producers allege material injury, or threat of material in- 
jury, as a result of imports of such wine and grape products. 


19 U.S.C.§ 1677(4A) (Supp. IV. 1986). See also H.R. 1091, 98th 
Cong., 2d Sess. 15-16, reprinted in 1984 U.S. Code Cong. & Admin. 
News 5206, 5217-18. 

The Court holds that the Commissioners’ finding that substantial- 
ly all of the oranges produced entered a single, continuous line of 
production resulting in the processed FCOJ is supported by substan- 
tial evidence on the record as a whole, is according to law, and is 
consistent with prior Commission determinations. The percentages 
of round and juice oranges processed into the like product in this 
case, whether it is defined as FCOJM or all orange juice, are higher 
than the 55 percent found to be inadequate in American Grape 
Growers, 9 CIT at 104-05, 604 F. Supp. at 1248, and higher than the 


69 percent figure for tomato products noted by Commissioner Rohr 
and cited with approval in American Grape Growers, 9 CIT at 104 
n.5, 604 F. Supp. at 1248 n.5. 


ii. Economic Integration of Growers and Processors 


In examining the second criterion, sufficient economic integra- 
tion, the Commission examined the sales arrangements between the 
growers and processors, the relationship between orange prices and 
orange juice prices, and correlations between the finanical perform- 
ance of growers and processors. 

With respect to the sales arrangements between growers and 
processors, the Commission found that the vast majority of sales ar- 
rangements were not arms-length cash sales. Instead, the Commis- 
sion found that the growers and processors used cooperatives, full 
and partial participation plans, and intracompany transfers to sell 
oranges for processing. Commissioners Eckes and Lodwick described 
in detail the economic nature of the relationships, based upon infor- 
mation collected in the Commission’s investigation: 


Growers that are members of a cooperative deliver their or- 
anges to a cooperative-owned extracting plant for processing 
and marketing. As payment for their oranges, the grower-mem- 
bers receive the net proceeds obtained by the cooperative from 
the FCOJM. The share of the proceeds obtained by each grow- 
er-member is determined by the amount of oranges delivered to 
the cooperative. In a cooperative, the return received by the 
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grower is thus directly connected with the cooperative-extrac- 
tor’s return from the FCOJM produced. 

Under a participation plan a grower agrees to sell his or- 
anges to an extractor in exchange for a return based upon the 
final amount received by the extractor from the FCOJM manu- 
factured from the grower’s oranges. There are two types of 
** * plans, “full” * * * and “partial” participation plans. The 
return received by growers involved in a full participation plan 
is determined almost solely by the final price received by the 
returns generated from the FCOJM produced from the grower’s 
oranges. Growers in a partial plan receive a guaranteed “floor” 
price for their oranges, and receive at least part of any addi- 
tional amount received by the extractors from the FCOJM. In 
both full and partial participation plans, the growers|’] return 
is tied to the extractors’ return, and both growers and extrac- 
tors share some of the risk involved in the manufacture and 
sale of the FCOJM. 

Additionally, many of the large extractors own their own 
groves. These extractors not only purchase oranges through 
* * * cooperative arrangements or through participation plans 
from other growers, but also process the oranges grown in their 
own groves. In the case of extractor-owned groves, there is 
again a direct connection between the extractor and the 
grower. 


USITC Pub. 1970, at 12-13. In the vast majority of instances, grow- 
ers shared the risk with the processors, either by being “owners” of 
the processors in cooperatives, being owned by processors, or by con- 
tractual arrangements which directly link a growers’ return on his 
fruit to the processor’s return on orange juice. Commissioners Eckes 
and Lodwick also found that from information on how oranges were 
purchased, over 90 percent of the sales of large orange growers 
were made using some non-cash arrangement. Jd. at 13-14. 

All three Commissioners noted that the percentage of cash sales 
was higher in the three growing seasons preceding 1985/86, but at- 
tributed these higher percentages to a series of freezes in Florida 
during those years. Id. at 14; 39 n.13. As Commissioners Eckes and 
Lodwick explained, the freezes “caused extractors to buy a large 
amount of the oranges on the cash market to guarantee continued 
sources of supply and to maintain the capacity utilization of their 
extracting equipment.” Jd. at 14. Therefore, Commissioners Eckes 
and Lodwick concluded that the lower cash sales figures for 1985/ 
86 indicated that the processors and growers are returning to closer 
economic links. Id. 

In addition to viewing sales arrangements, the Commissioners al- 
so examined the correlation between orange prices and orange juice 
prices to determine whether there was a commonality of economic 
interest between growers and processors. Id. at 14-15; 39-40. The 
figures examined establish similar patterns of increases and de- 
creases over the last decade. See id. at R81. Commissioner Rohr also 
identified a clear relationship between key financial indicators of 
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processors and growers, including similar trends in the unit value 
of shipments between growers, corporate processors, cooperative 
processors between 1983 and 1986. See id. at 39-40, R45, R47, R57, 
R60. 

Citrosuco argues that if the Commission had considered the exis- 
tence of some opposition by processors of orange juice to the an- 
tidumping petition, it would have been “impossible” for the Com- 
mission to make a finding of sufficient economic integration. Brief 
in Support of Plaintiff's Motion for Judgment on the Agency Record, 
at 118. 

The determination shows that Commissioners Eckes and Lodwick 
did consider this opposition but concluded that it did not alter their 
decision to include growers as part of the domestic industry. USITC 
Pub. 1970, at 15. The Commissioners explained that the processors 
in opposition are more dependent upon Brazilian imports than 
those supporting the petition, and that those in opposition to the pe- 
tition sell most of their production as FCOJR and SSOJ rather than 
FCOJM (the like product according to Commissioners Eckes and 
Lodwick). On the basis of these observations, Commissioners Eckes 
and Lodwick determined that “the extractors in opposition do not 
adequately reflect the economic interests of all the extractors and 
so their opposition should not be given undue emphasis in deciding 
the issue of the commonality of economic interests between growers 
and extractors.” Jd. at 15 n.49. 

The Court finds that the Commission considered and discounted 
the opposition to the petition. The Court finds Citrosuco’s argument 
that the Commission did not consider industry opposition to be 
without merit. Citrosuco may wish to have a different result from 
this consideration, but it is not this Court’s function on review to re- 
weigh evidence. See Alberta Pork Producers’ Mktg. Bd. v. United 
States, 11 CIT ——, 669 F. Supp. 445, 449 (1987). Based upon the 
facts and analyses in the Commission’s determination, Commission- 
ers Eckes, Lodwick, and Rohr determined that the Commission’s 
second factor in the two-part analysis supported inclusion of the 
growers in the domestic industry. 

The Court finds that the Commission’s determination to include 
growers of round oranges in the definition of the domestic industry 
producing frozen concentrated orange juice is supported by substan- 
tial evidence on the record as a whole and according to law. 


3. Threat of Material Injury 


Commissioners Eckes and Lodwick determined that a domestic in- 
dustry was threatened with material injury by reason of dumped 
imports of FCOJ from Brazil. USITC Pub. 1970 at 3. 


(a) 


Citrosuco first attemtps to discredit the Commissioners’ finding of 
threatened material injury by arguing that previous findings of 
threat in other investigations of FCOJ were incorrect and have not 
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been substantiated by subsequent findings of material injury. See 
Frozen Concentrated Orange Juice from Brazil, Inv. No. 701-TA-184 
(Final), USITC Pub. No. 1406, (July 1983); Frozen Concentrated Or- 
ange Juice from Brazil, Inv. No. 751-TA-10, USITC Pub. No. 1623, 
(Dec. 1984). 

Each threat determination is based upon the facts of the particu- 
lar case because each case involves a unique set of circumstances 
and a different period of investigation. Findings in prior, related de- 
terminations regarding threat or material injury are generally not 
dispositive on subsequent determinations of threatened material in- 
jury. See Armstrong Bros. Tool Co. v. United States, 84 Cust. Ct. 16, 
C.D. 4838, 483 F. Supp. 312 (1980), aff’d, 67 CCPA 94, C.A.D. 1252, 
626 F.2d 168 (1980). 

Citrosuco’s argument that the findings of threat in this investiga- 
tion are improper because earlier findings of threat have not mate- 
rialized is irrelevant. The Court is not charged with determining 
whether earlier findings of threatened material injury have, in fact, 
ripened into material injury of the domestic industry. 


(b) 


Commissioners Eckes and Lodwick considered the relevant statu- 
tory factors and provided a detailed analysis of the relevant facts 
and trends. 

19 U.S.C. § 1677(7)(F) does not define “threat” but instructs the 
Commission to consider several economic factors in assessing the 
threat of material injury. In determining whether an industry in 
the United States is threatened with material injury by reason of 
imports (or sales for importation) of any merchandise, the Commis- 
sion is directed to consider, among other relevant economic factors: 


(Il) any increase in production capacity or existing unused ca- 
pacity in the exporting country likely to result in a et 


increase in imports of the merchandise to the United States, 

(III) any rapid increase in United States market penetration 
and the likelihood that the penetration will increase to an inju- 
rious level, 

(IV) the probability that imports of the merchandise will 
enter the United States at prices that will have a depressing or 
suppressing effect on domestic prices of the merchandise, 

(V) any substantial increase in inventories of the merchan- 
dise in the United States, 

(VI) the presence of underutilized capacity for producing the 
merchandise in the exporting country, 

(VIII) the potential for product-shifting if production facilities 
owned or controlled by foreign manufacturers, which can be 
used to produce products subject to investigation(s) under sec- 
tion 1671 or 1673 of this title or to find orders under section 
167le or 1673e of this title, are also used to produce the mer- 
chandise under investigation. 
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19 U.S.C. § 1677(7(F)@) (Supp. IV. 1986). While the Commission 
must always consider each of these factors, it is not always necessa- 
ry for the Commission to discuss every statutory injury or threat of 
injury factor. Asociacion Colombiana de Exportadores de Flores v. 
United States, 12 CIT ——, Slip Op. 88-172, at 10 (Dec. 27, 1988). 


i. Production Capacity 


Commissioners Eckes and Lodwick found that Brazilian ex- 
tracting companies increased their production capacity between 
1984 and 1987 both in terms of the quantity of oranges they can 
process per hour and in terms of the pounds of solids they can ex- 
tract per hour. USITC Pub. 1970 at 26. The Commissioners noted 
that this increase in production capacity coincided with major in- 
creases in the number of orange trees planted in Brazil, which the 
Commission found gave the Brazilian extractors the ability to in- 
crease their FCOJM production as a result of more efficient process- 
ing methods. Jd. 

Citrosuco argues that the Commissioners’ reliance on evidence of 
new tree plantings is improper or unpersuasive (1) because some 
trees may die due to unforeseen natural disasters and (2) because 
the existence of newly planted trees does not support a finding of 
“imminent” threat, due to the delay between planting and produc- 
tion while the new trees grow. Brief in Support of Plaintiff's Motion 


for Judgment on the Agency Record, at 53-54. 
The statute provides that the Commission’s determinations of 
threatened material injury 
shall be made on the basis of evidence that the threat of mate- 
rial injury is real and that actual injury is imminent. Such a 
determination may not be made on the basis of mere conjecture 
or supposition. 


19 U.S.C. § 1677(7)(F\ii) (Supp. IV 1986) (emphasis added). The ques- 
tion here is whether the Commissioners could find that the planting 
of new trees can threaten “imminent” material injury before the 
trees have fully matured. 

As the Commissioners noted, there have been major increases in 
the number of orange trees planted in Brazil. Jd. at R28-29. In the 
state of Sao Paulo, which produces approximately 96 percent of Bra- 
zil’s FCOJM, the number of orange trees increased from 117 million 
in 1984/85 to 125 million in 1985/86, and again to 137 million in 
1986/87. USITC Pub. at R28. The number of bearing trees increased 
from 100 million in 1984/85 to 107 million in 1985/86, and again to 
112 million in 1986/87. Id. Approximately 80-90 percent of the Sao 
Paulo crop is normally used to produce FCOJM. Jd. at R29. 

Despite this evidence of increased production capacity, Citrosuco 
argues that the record includes only evidence of “proposed expan- 
sion” and then cites Alberta Gas Chemicals Inc. v. United States, 1 
CIT 312, 515 F. Supp. 780, 789-91 (1981), for the proposition that 
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the proposed expansion is immaterial. Brief in Support of Plaintiff's 
Motion for Judgment on the Agency Record, at 48. 

The issue in Alberta Gas was whether a foreign supplier who was 
operating at nearly 100 percent capacity was going to construct new 
production facilities. The Commission concluded that there was no 
threat of material injury, in part because the expansion plans were 
too uncertain and depended upon too many volatile contingencies. 
Unlike Alberta Gas, where financing had not even been secured for 
the proposed expansion, the Commissions found that the exporters 
in this case have already improved their capacity to extract orange 
juice by improving their extraction process. 

The Commission states that Citrosuco’s arguments ignore evi- 
dence that the number of trees actually bearing fruit increased sig- 
nificantly during the period of investigation from 88 million in 
1982/83 to 112 million in 1986/87. USITC Pub. 1970 at R28. These 
figures are not simply of new plantings but of trees that have grown 
to maturity and are still producing. Actual production of oranges is 
already increasing, reflecting the availability of additional oranges. 
The latest estimate for Brazil’s 1985/86 production was 230 million 
boxes, an increase of 21 percent from the previous season. Id. at 
R99. 

The Commission states that Citrosuco’s argument that the threat 
is not imminent also ignores the special nature of the domestic or- 
ange juice industry. Unlike other industries that can alter produc- 
tion quickly in response to a variety of market forces, the orange 
juice industry is restricted by the growing process of orange trees. 
This reality does not mean that the planting of millions of new 
trees, as well as increases in the number of bearing trees, cannot 
pose an imminent threat, however, because trees planted in the 
United States also require a maturation period. The Commission ar- 
gues that the domestic industry should not be required, as Citrosuco 
advocates, to wait until all newly planted trees bear fruit in order 
to prevail where there is also evidence that the Brazilian importers 
have improved their ability to process more oranges efficiently and 
have actually increased the supply of oranges. 

Having noted the Brazilian’s increased production capacity, the 
Commissioners found that the United States is the major market 
for the Brazilian companies under investigation who produce 
FCOJM, and that very little FCOJM is shipped to the Brazilian 
home market. USITC Pub. 1970 at 26. They observed that there has 
been an increase of exports to Europe and other areas, but. conclud- 
ed that this increase is not significant when compared to the 
amount of FCOJM shipped to the United States. They also deter- 
mined that increases in European demand were less than the ex- 
pected increase in Brazilian capacity and, thus, that the European 
market will not be able to absorb the increase in Brazilian produc- 
tion without a further price decrease. The Commissioners deter- 
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mined that such a price decrease would affect United States prices 
and thereby harm the domestic industry. Jd. at n. 101. 

With respect to the issue of increased production, Citrosuco also 
argues the Commissioners should have accorded greater weight to 
evidence that production of FCOJM would decline in 1986/87 be- 
cause of drought and insect infestation in Brazil. Brief in Support of 
Plaintiff's Motion for Judgment on the Agency Record, at 51. Ci- 
trosuco states that the impact of natural disasters or acts of God on 
an exporter’s ability to increase production is a material factor in 
the Commission’s injury analysis, because in Operators For Jalousie 
and Awning Windows from El Salvador, Inv. Nos. 701-TA-272 (Fi- 
nal) and 731-TA-319 (Final), USITC Pub. No. 1934 (Jan. 1987), the 
Commission considered the effect of an earthquake upon an export- 
er’s capacity to export windows when reaching a negative threat de- 
termination. In that determination the Commission did not find 
that natural disasters will always constitute compelling or suffi- 
cient evidence to support a negative threat determination, but rath- 
er that the window exporter’s production capacity would be divert- 
ed to meet the needs of San Salvador and that exports would be dis- 
rupted as a consequence of the natural disaster. There was also 
evidence in that case that the disruption was not temporary, but 
long-term. Here, by contrast, the Commission states it is unlikely 
that the drought in Brazil will substantially reduce exports beyond 
1986/87. See USITC Pub. 1970 at R99. The Commissioners could 
thus reasonably conclude that this predicted slight decline in pro- 
duction was not likely to reflect a future trend. In support of this 
conclusion, the Commissioners noted a recent increase in new 
plantings. Jd. at 26 n.99. 

Citrosuco also criticizes the Commissioners’ findings for failing to 
emphasize unofficial projections that Brazilian consumption of 
fresh oranges will increase and thus reduce the number of oranges 
available for processing into FCOJM. Brief in Support of Plaintiff's 
Motion for Judgment on the Agency Record, at 50. Commissioners 
Ecks and Lodwick considered these unofficial projections but con- 
cluded that they were not persuasive evidence that Brazilian ex- 
porters will be unable to increase FCOJM production and exports in 
the foreseeable future. The Commissioners were unpersuaded by 
this evidence because it was based upon speculations that orange 
prices in Brazil would drop dramatically under the new monetary 
regulation adopted by the Brazilian government (i.e., the “cruzado 
plan”), which would then increase demand by Brazilian consumers 
for fresh oranges. The Commissioners expressed doubt about the 
likely success of the cruzado plan and, as a consequence, had reser- 
vations about the reliability of these uncharacteristically low pre- 
dictions of FCOJM production. USITC Pub. 1970 at 26 n.99 (citing 
Hopes Fade as Brazil’s Economy Falters, Cruzado Plan Not Worth 
Much After Initial Spending Spree, Washington Post, Mar. 12, 1987, 
at E1). 
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The Court finds that the Commissioners did consider unofficial 
predictions of decreased production in 1986/87, but reasonably con- 
cluded that they were not reliable indicators of production in the 
foreseeable future. 

With respect to the statements of Commissioners Eckes and 
Lodwick about the likely increase in exports to the United States 
market, Citrosuco argues that any additional production will be 
sent to Europe. The record supports the Commissioners’ conclusions 
that many of the additional exports will be directed to the United 
States. Citrosuco focuses only on a very recent increase in exports 
to Europe, not a constant, long-term trend. According to data from 
the Bank of Brazil and Foodnews/Eurostat, exports of Brazilian 
FCOJM to Europe were at a record high in 1981, then declined dra- 
matically in 1982, increased in 1983 and 1984, and then declined 
sharply in 1985. USITC Pub. 1970 at R86. Brazilian producers re- 
ported increases in exports to Europe from July 1982/June 1983 to 
July 1983/June 1984 but decreases the next two years. Conf. ITC 
Doc. 26 at R130. During January-June 1986, exports to Europe in- 
creased as compared to the prior interim period. USITC Pub. 1970 
at R101. These increases did not result in corresponding decreases 
in exports to the United States. When exports to Europe increased 
in 1984, exports to the United States rose by an even greater per- 
centage. Id. at R101. Similarly, when exports to Europe increased 
between January/June 1985 and the corresponding period in 1986, 
exports to the United States also increased. Id. 

The Court finds that the record supports the Commissioners’ de- 
termination that increased Brazilian production will result in 
greater exports to the United States, and that the conclusion is ac- 
cording to law. Given the sizeable increase in production capacity 
due to increased extracting capacity and the planting of millions of 
trees, it was reasonable for the Commission to find this increase in 
exports to the United States to be a significant factor in its determi- 
nation that Brazilian imports threaten the United States industry 
with material injury. 


ii. Market Penetration 


Citrosuco argues that import penetration is not likely to increase 
because Brazilian imports only “supplement” domestic production, 
and that Brazilian imports will decrease when United States pro- 
duction increases in the future. Brief in Support of Plaintiff's Mo- 
tion for Judgment on the Agency Record, at 58-59. 

With respect to the statutory threat factor of market penetration, 
19 U.S.C. § 1677(7(F UID (Supp. IV 1986), Commissioners Eckes 
and Lodwick noted that the volume and value of dumped imports 
rose from 1982/83 to 1983/84, fell in 1984/85 and rose again in 
1985/86. USITC Pub. 1970 at 25. The increase from 1984/85 to 
1985/86 corresponded to a decrease in overall Brazilian imports. 
USITC Pub. 1970 at 25. Both the rapid increase in market penetra- 
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tion and the inverse relationship between dumped and fairly traded 
imports support the Commissioners’ conclusion that market pene- 
tration will likely increase to an injurious level. 

When Florida’s production declined dramatically from 1982/83 to 
1983/84, dumped imports from Brazil increased substantially. Less 
than fair value imports did not decline in any of the recent crop 
years in response to increases in United States production. From 
1983/84 to 1984/85 both less than fair value imports and Florida 
production declined. Then from 1984/85 to 1985/86, dumped im- 
ports increased, as did Florida production. As Commissioners Eckes 
and Lodwick also noted, Brazilian imports have increasingly en- 
tered United States ports outside of Florida in order to bypass a 3 
percent Florida Equalization Tax and to reduce inland transporta- 
tion costs. USITC Pub. 1970 at 28 and n.109. In addition, the Com- 
mission found evidence that the Brazilian product is being used not 
only for blending with Florida juice, but is also being sold directly 
to reconstituters in the United States. Jd. at 28. The Commission al- 
so noted that the role of Brazilian imports as supplementing domes- 
tic supply did not negate the Commission’s conclusion that those 
imports are injuring or threatening injury to the domestic industry 
as defined in this investigation. See USITC Pub. 1970 at 28 n.105. 

The Court finds the Commissioners’ findings on market penetra- 
tion to be reasonable and supported by the record as a whole. 


iii. Price Depression or Suppression 


Citrosuco attempts to dismiss the Commissioners’ findings of 
price depression or suppression by focusing on Brazilian import 
prices as compared to prices in the domestic futures market. Brief 
in Support of Plaintiff’s Motion for Judgment on the Agency Record, 
at 66-67. 

The record shows that the price of FCOJM sold in the United 
States dropped substantially from the beginning of 1985 through to 
the middle of 1986. USITC Pub. 1970 at R93, figure 8. As Commis- 
sioners Eckes and Lodwick noted, the price for Brazilian FCOJM 
was less than the price for domestic FCOJM for many months dur- 
ing that time period. Jd. at 27. A comparison of monthly sales prices 
reveals that Brazilian prices were lower or equal to domestic prices 
in 16 of 24 months during the 1985/86 period. Jd. at R89, table 49. 
A comparison of purchase prices reveals that the weighted average 
price for Brazilian FCOJM was equal to or lower than the price of 
domestic juice in 14 of 24 months during 1985/86. Id. at R90, table 
50. The record includes additional evidence that the sharp drop in 
domestic FCOJM prices and corresponding decline in orange prices 
coincided with increasing volumes of dumped imports. Jd. at R81, 
figure 5; R93, figure 8; Conf. Staff Report at R100, table 48. These 
facts support the conclusion of Commissioners Eckes and Lodwick 
that Brazilian FCOJM prices were responsible, at least in part, for 
the decrease in domestic FCOJM prices. USITC Pub. 1970 at 27. 
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The Commission argues that Citrosuco’s comparison to the fu- 
tures market is not a reliable indicator of whether Brazilian prices 
follow or lead domestic prices since it is possible for Brazilian prices 
to follow the futures market and yet lead domestic prices. This pos- 
sibility is likely because the futures market is predictive of future 
price trends and is likely to have a price setting effect upon the 
FCOJM market. As the Commission’s staff report states: 


As in other futures markets, this one is also influenced by spec- 
ulations. The FCOJM futures market is also used as a pricing 
mechanism; although, to a lesser extent currently than in the 
past. It is uniformly used and accepted as such a mechanism 
* * * The futures price for FCOJM has been important in the 
determination of contract prices for FCOJM in recent years 
* * * In addition, some sources indicate that spot-market prices 
are also being tied to the futures price for FCOJM. 


USITC Pub. 1970 at R35 n.2. See also id. at R82. The Commission 
argues that Citrosuco’s speculations are not as reliable as compari- 
sons of actual Brazilian and domestic purchase and sales prices, up- 
on which commissioners Eckes and Lodwick relied. Citrosuco also 
relies on anecdotal evidence about prices, instead of the more relia- 
ble evidence gathered from responses to the Commission’s question- 
naires. Brief in Support of Plaintiff's Motion for Judgment on the 
Agency Record, at 67. 

Citrosuco’s arguments regarding price suppression and depression 
assume the Commission must find that the only price depressing or 
suppressing effect on domestic prices will be dumped imports. The 
statute does not impose this as the relevant test. Instead, it requires 
consideration of “the probability that imports of the merchandise 
will enter the United States at prices that will have a depressing or 
suppressing effect on domestic prices of the merchandise.” 19 U.S.C. 
§ 1677(7)(F DMV) (1982). 

The statute provides that the Commission’s determinations of 
threatened material injury may not be made on the basis of mere 
conjecture or supposition. 19 U.S.C. § 1677(7)(F\ii) (Supp. IV 1986). 
The Court finds that the Commission could properly reject the fu- 
tures market evidence found to be speculative, and that the Com- 
missioners’ findings that dumped imports will be one of several fac- 
tors depressing or suppressing prices supports the determination of 
threatened material injury. 


iv. Inventories in Brazil 


In considering increased inventories, the Commissioners looked to 
inventories in both the United States and Brazil. Commissioners 
Eckes and Lodwick found that. total inventories of dumped Brazili- 
an FCOJM in the United States decreased from 1984 to 1985, but 
remained constant in 1986. USITC Pub. 1970 at 29. They also found 
that 
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LTFV inventories in Brazil rose in 1985/86, but fell in interim 
1986/87. The combined inventory figures, however, remain sig- 
sn and are greater than the inventories of domestic 


USITC Pub. 1970 at 29. Citrosuco argues that the Commissioners 
acted (a) unlawfully and (b) unreasonably in considering Brazilian 
inventories. 


(a) 


Citrosuco argues that the Commissioners acted unlawfully in con- 
sidering inventories in Brazil, because the Commission is directed to 
consider “any substantial increase in inventories of the merchan- 
dise in the United States.” 19 U.S.C. § 1677(7\F\iXV) (Supp. IV 
1986) (emphasis added). 

The Commission states that Brazilian inventories are relevant be- 
cause Brazilian extractors use large tankers to ship FCOJM from 
Brazil to the United States, which permits Brazilian extractors to 
store FCOJM in Brazil without significantly affecting their ability 
to deliver FCOJM to customers in the United States as it is ordered. 
USITC Pub. 1970 at 29, R26. Commissioners Eckes and Lodwick 
found that these large tankers reduced the need of the Brazilian 
producers to store FCOJM inventories in the United States. Id. at 
29. 

The Court finds that the Commissioners acted reasonably and ac- 


cording to law in considering inventories in Brazil because large 
storage tankers obviated the need to store inventories in the United 
States. The provision directing the Commission to consider invento- 
ries in the United States does not preclude consideration of “other 
relevant economic factors.” 19 U.S.C. § 1677(7)(F)\(i) (Supp. IV 1986). 


(b) 


Citrosuco argues that the Commissioners’ acted unreasonably in 
considering Brazilian inventories (1) already committed under cus- 
tomer contracts worldwide, (2) sold at fair value, and (3) unfit for 
sale in the United States because of non-conformity with standards 
of the United States Department of Agriculture. 


1. Committed Inventories 


Citrosuco asserts that the Commissioners acted unreasonably in 
failing to deduct the Citrosuco inventory in Brazil already commit- 
ted under customer contracts worldwide. Plaintiff’s Reply. to De- 
fendants’ and Defendant-Intervenors’ Oppositions to Plaintiff's Mo- 
tion for Judgment on the Agency Record, at 23. Citrosuco argues 
that it does not overstate the “significance” of these sales commit- 
ments, because the “existence” of committed inventories was con- 
firmed in Commerce’s final determination of sales at less than fair 
value. Id. at 23 n.9. In its final determination, Commerce stated 
that long-term contracts with futures-based price contingencies 
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constituted binding commitments under which all key elements 
were firm. The price terms of these contracts, pegged to futures 
prices, were definite and determinable. 


Frozen Concentrated Orange Juice From Brazil: Final Determina- 
tion of Sales at Less Than Fair Value, 52 Fed. Reg. 8324, 8328 (Mar. 
17, 1987). Citrosuco argues that because there was no uncommitted 
supply of Brazilian FCOJ available for the United States market, 
pressure for the Brazilians to dump was low and the Commission 
should have reached a negative threat determination. Plaintiff's 
Motion for Judgment on the Agency Record, at 75. 

The Commission may determine that although a fact exists, its 
significance may be controverted by other evidence in the record. 
Here the Commission staff report states that the 


trading companies’ inventories are largely unpriced (75 percent 
or more) and are kept in foreign trade zones or bonded ware- 
houses * * *. They are not withdrawn for consumption until the 
purchaser’s tanker truck loads it. Quantity commitments are 
volun ; the business is not based on legal commitments but 
governed by commercial practices by regularly buying at a 
price established at the time of purchase (delivery.) Customers 
generally contact the importers about 1-2 weeks in advance of 
actual intended pick up of the FCOJM. At that time, price is 
negotiated; if the price asked by the importer is not suitable to 
the purchaser, the purchaser will not take delivery and will 
seek FCOJM from other sources for a more favorable price. 
Purchasers may provide a trading company with an intended 
annual purchase quantity to be taken any time during taken 
any time during a 12-month period, but need not make legal 
commitments to purchase. 


USITC Pub. 1970 at R27. The Commission’s staff report thus em- 
phasizes commercial realities of how contracts were filled over the 
findings of how contracts were formed. The Court may not weigh 
the evidence concerning specific factual findings, nor may the Court 
substitute its judgment for that of the Commission. American 
Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 F. Supp. 1273, 
1276 (1984), aff'd sub nom. Armco, Inc. v. United States, 3 Fed. Cir. 
(T) 123, 760 F.2d 249 (1985). The Court cannot state that the Com- 
missioners acted unreasonably in not deducting inventories that Ci- 
trosuco claims were destined for other ports, because the commer- 
cial realities of the sales shows a greater flexibility than the legal 
commitments that Citrosuco urges are more significant. The signifi- 
cance of evidence is for the Commission to determine. See id. at 23, 
590 F. Supp. at 1277. 


2. Inventories Sold at Fair Value 


Citrosuco also contends that the Commissioners should have de- 
ducted inventories held by Cutrale, Brazil’s largest producer, which 
sold its product at fair value and accounts for [a confidential per- 
centage] of Brazilian exports to the United States. Plaintiff's Mo- 
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tion for Judgment on the Agency Record, at 72; Plaintiff's Reply to 
Defendants’ and Defendant-Intervenors’ Oppositions to Plaintiff's 
Motion for Judgment on the Agency Record, at 22-23. 

In other circumstances this Court has approved the discounting of 
fair value sales in antidumping investigations. See Floral Trade 
Council of Davis, California v. United States, 12 CIT ——, Slip Op. 
88-170, at 11 n.7 (Dec. 27, 1988); Serampore Indus. v. United States, 
11 CIT ——, 675 F. Supp. 1354, 1360 (1987). In this determination, 
however, the Court is unable to discern whether the Commission 
even considered excluding Cutrale’s inventories from its analysis of 
the threat emanating from inventories in Brazil. The testimony 
before the Commission does not present the Court with sufficient in- 
formation to discern how the Commission treated this issue. ITC 
Doc. 96, at 163. 

The Court finds it appropriate to remand this portion of the Com- 
mission’s determination for the Commission to explain whether or 
how it considered Cutrale’s fair value inventories in evaluating the 
threat from inventories in Brazil. 


3. Inventories Below USDA Standards 


Citrosuco also states that the Commissioners should have sub- 
tracted inventories that would not meet United States Department 
of Agriculture (USDA) standards, since these products could alleg- 
edly go only to markets other than the United States. Plaintiff’s Re- 
ply to Defendants’ and Defendant-Intervenors’ Oppositions to Plain- 
tiff’s Motion for Judgment on the Agency Record, at 22-23. 

Testimony before the Commission suggested, however, that prod- 
ucts which did not meet USDA standards can be blended with other 
juices and be brought to satisfy the USDA standards for FCOJ. ITC 
Doc. 96, at 143. Absent evidence that inventories in Brazil could not 
be brought to conform to USDA standards, the Court finds that the 
Commissioners did not err in considering those inventories in ana- 
lyzing the threat of material injury to a United States industry. 


v. Inventories in the United States 


Commissioners Eckes and Lodwick also stated that total invento- 
ries of dumped Brazilian FCOJM in the United States remained 
constant in 1986. USITC Pub. 1970 at 29. 

The Commission concedes that this summary of evidence was 
based upon incorrect total figures in the staff report. Memorandum 
of the United States International Trade Commission in Response to 
Plaintiff's Motion for Review Upon the Agency Record, at 71. Rather 
than remaining constant, United States inventories actually de- 
clined in 1986. Memorandum of the United States International 
Trade Commission in Response to Plaintiff's Motion for Review Up- 
on the Agency Record, at 71. 

In its brief the Commission contends that this error with respect 
to the size of inventories in the United States is “harmless” because 
the Commissioners also relied on correct figures which reflected to- 
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tal inventories in Brazil. Id. The Commission implies that the find- 
ing is subsidiary because Commissioners Eckes and Lodwick also 
noted that the non-extractor importers of Brazilian FCOJM in- 
creased their bulk storage capacity in the United States, which indi- 
cated that importers of the dumped FCOJM expected to receive 
growing amounts of Brazilian FCOJM in the future. USITC Pub. 
1970 at 29 and n.115. The Commission cites Delta Air Lines, Inc. v. 
Civil Aeronautics Bd., 184 D.C. App. 107, 564 F.2d 592, 598 (D.C. 
Cir. 1977), for the proposition that reversal is inappropriate where a 
factual error is of a subsidiary nature. 

By arguing that the finding that United States inventories re- 
mained constant when they actually declined is merely a “harmless 
error,” the Cornmission is asking the Court to weigh the signifi- 
cance of a statutory threat factor. 19 U.S.C. § 1677(7)(F)G)(V) (Supp. 
IV 1986). Citrosuco argues that the fact that United States invento- 
ries of Brazilian FCOJM decreased may indicate that there is less of 
a threat to the domestic industry. Defendant-intervenors and ami- 
cus curiae argue that the status of United States inventories is of no 
consequence to the final determination because the Commissioners 
“clearly relied on the importance of the combined U.S. and Brazili- 
an inventory levels, which they found to be greater than inventories 
of domestic FCOJM.“ Intervenors’ and Amicus Curiae’s Opposition 
to Plaintiff's Motion for Judgment on the Agency Record, at 61 n.11. 

This Court does not substitute its own judgment for the Commis- 
sion’s or reweigh evidence on the record in reviewing the Commis- 
sion’s determination. Alberta Pork Producers’ Mktg. Bd. v. United 
States, 11 CIT ——669 F. Supp. 445, 449 and 460 (1987). Rather, the 
Court must review the Commission’s determination to establish 
whether it is supported by substantial evidence on the record. 19 
U.S.C. § 1516a(b)(1)(B) (1982). “The Court is loathe to affirm a deter- 
mination that might be based on a questionable record.” Serampore 
Indus. v. United States, 12 CIT ——, 669 F. Supp. 665, 673 (1988). 
The Court finds it appropriate to remand this portion of the Com- 
mission’s determination of threatened material injury for reconsid- 
eration of the significance of inventories in the United States. 


4. Material Injury 


Commissioner Rohr found that the domestic industry had suf- 
fered material injury by reason of the less than fair value imports 
from Brazil. USITC Pub. 1970 at 31. 

The Commission’s task in determining whether there has been 
material injury by reason of dumped imports does not involve the 
weighing of causes, Instead, the Commission must determine wheth- 
er those imports are a cause of material injury. As explained in 
British Steel Corp. v. United States, 8 CIT 86, 96, 593 F. Supp. 405, 
413 (1984), “[t]he statute’s causation prerequisite to an affirmative 
injury determination is satisfied if the * * * imports contribute, 
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even minimally, to the conditions of the domestic industry, and the 
Commission is precluded from weighing the causes of injury.” 

In this case, the domestic industry suffered from several freezes 
during the investigation. Citrosuco seeks to treat the domestic in- 
dustry’s injury as only caused by freezes in Florida. Commissioner 
Rohr acknowledged that the freezes left the industry in a weakened 
state: 


Finally, while it would be unfair to attribute to the Brazilian 
imports the adverse impact that the recent series of freezes has 
had on the industry, it would similarly be unfair if I did not 
recognize that the freezes have left the industry in a more pre- 
carious and vulnerable position than it might otherwise have 
been in. I must analyze the industry as I find it, with both its 
strengths and weaknesses as they currently exist. 


USITC Pub. 1970 at 31. Upon this framework, Commissioner Rohr 
noted the following indications of material injury: 


1. Acreage under production by Florida orange growers de- 
clined by approximately 10 percent during each year under 
investigation. 

2. Total orange production declined by more than 20 percent 
over the entire period and estimated production of orange juice 
solids declined 26 percent over the period of investigation. 

3. Total grower proceeds dropped dramatically in 1985/86, as 
did the net income margin for growers. 

4, Production of orange juice from domestic oranges declined 
at 26 percent over the period. 

5. The number of workers involved in the processing of or- 
ange juice declined slightly over the period of investigation, as 
did hours worked. 

6. Net sales of processors rose from 1982 to 1985 but dropped 
in 1986 to a level slightly below 1983 sales. 

7. The cost of goods sold (COGS) increased slightly between 
1982 and 1984, before dropping drastically in 1985 and 1986. 

8. The operating margin of processors declined between 1982 
and 1984, increased in 1985, and then dropped to only .1 per- 
cent in 1986. 


Upon these facts, Commissioner Rohr found that the domestic in- 
dustry was materially injured by reason of the dumped imports 
from Brazil. First, he discussed increases in Brazilian production of 
oranges and less than fair value imports that corresponded to the 
period of injury. He noted that total Brazilian production of oranges 
increased steadily throughout the investigation, from 195 million 
boxes to 329 million boxes, and that dumped imports increased by 
more than 50 percent after the first year, and increased again in 
the third year. He also observed the corresponding fluctuations in 
the market penetration of imports made at less than fair value. 

Commissioner Rohr then examined the effect of the Brazilian im- 
ports upon United States prices, while acknowledging that the anal- 
ysis was “somewhat clouded by fluctuations caused by the recent 





76 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 7, FEBRUARY 15, 1989 


freezes.” USITC Pub. 1970 at 45. He observed that Brazilian prices 
seemed to have led both upward and downward trends in domestic 
prices. Id. He also noted reports by purchasers that Brazilian 
FCOJM prices were below domestic FCOJM in 1984 and 1986. Id. at 
46. The Commission staff’s report reveals that the weighted average 
f.o.b. purchase price for Brazilian FCOJM was less than the corre- 
sponding domestic price throughout 1984 and less than or equal to 
the domestic price during a period of at least 10 months in 1986. Id. 
at R90. Commissioner Rohr found this price differential to be par- 
ticularly significant because the orange juice market is highly price 
sensitive, with buyers making purchase decisions principally upon 
the basis of price. Id. at 46; R26-28. With respect to the price effect 
issue, Commissioner Rohr also relied upon evidence that on-tree or- 
ange prices and spot orange prices sharply dropped in 1986. As he 
explained, some decline would have been expected as Florida groves 
recovered from the freezes, but the severity of the decline was out of 
proportion to the limited recovery of domestic production that oc- 
curred during the same period. 

Commissioner Rohr considered figures regarding growers who 
were significantly affected by the freezes to determine whether de- 
clines in the industry could be attributed only to the freezes. He ob- 
served that the financial performance of these freeze-affected grow- 
ers was similar to overall grower financial performance. Although 
the pre-tax net margins in 1985/86 of the growers with smaller 
yields was less than the pre-tax net margins of the growers with 
greater yields, both margins declined between 1984/85 and 1985/86. 
See USITC Pub. 1970 at R43-44. The decline in the pre-tax margins 
of the growers with larger yields was from a net income before tax- 
es of 41.0 percent in 1985 to a net income of 26.5 percent in 1986. 
This constituted a 35 percent decline and corresponded to a growing 
season when there were no significant freezes. During this period, 
however, there was an increase in dumped imports. Commissioner 
Rohr found these declines in the post-freeze year (1985/86) to be 
particularly important. 

Commissioner Rohr also considered other evidence supporting his 
conclusion that dumped imports were causally related to the finan- 
cial condition of the domestic industry. He found particularly per- 
suasive the fact that growers and processors achieved their best fi- 
nancial operating results during the only year in which dumped im- 
ports declined, i.e, 1984/85. He also noted that acreage under 
production declined by approximately 10 percent in the 1985/86 
crop year, even though there were no significant freezes during that 
time. Jd. at 41. 

Finally, Commissioner Rohr analyzed whether dumped imports 
were simply “supplementing” the domestic market by, for example, 
increasing when domestic production declined and decreasing as do- 
mestic production increased. Jd. at 46. In this regard, he stated: 
“The volume of the [less than fair value] imports does not appear to 
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be positively related to the increases and decreases in domestic pro- 
duction in recent years. Rather, their importation appears to be oc- 
curring despite changes in domestic production.” Jd. In further sup- 
port of his conclusion that less than fair value imports are an inte- 
gral part of the domestic market, he also noted that an increasing 
amount of the Brazilian product is being marketed directly to pur- 
chasers in the United States, thereby increasing their impact upon 
the domestic industry. Commissioner Rohr thus concluded that the 
Brazilian dumped imports are a cause of material injury to the do- 
mestic industry. 

The Court concludes that Commissioner Rohr’s determination of 
material injury is accordiang to law and supported by substantial 
evidence on the record. 


CONCLUSION 


The Court finds that the determination of Commerce is supported 
by substantial evidence on the record as a whole and according to 
law. See 19 U.S.C. § 1516a(b)(1)(B) (1982); Washington Red Raspberry 
Comm’n v. United States, 859 F.2d 898, 902 (Fed. Cir. 1988). 

As to the Commission’s determination, the Court remands to the 
Commission for (1) explanation of how or whether the Commission 
considered Cutrale’s inventories in Brazil, and (2) reconsideration of 
the significance of inventories in the United States in light of the 
evidence that those inventories were decreasing rather than re- 
maining stable. This remand is directed to the entire Commission, 
and not just individual commissioners. See Asociacion Colombiana 
de Exportadores de Flores v. United States, 12 CIT ——, Slip Op. 
88-172, at 3 n.2 (Dec. 27, 1988). 

The Commission shall file its remand determination with the 
Court within 30 days. Citrosuco, the defendant-intervenors, and 
amicus curiae are granted 20 days to file comments on the remand 
determination. The Commission may respond to any comments filed 
within 10 days. 


(Slip Op. 88-177) 
PEERLESS INSURANCE Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 87-06-00721 
Before DiCar1o, Judge. 


Customs’ demand to a surety for payment on a bond which did not include a copy 
of the bond nonetheless provided sufficient notice to the surety because the demand 
contained enough information to identify the bond. Because the surety did not file a 
protest within 90 days of the mailing of this formal demand for payment, the Court 
lacks jurisdiction and dismisses the action. 

[Motion to dismiss for lack of jurisdiction granted.] 
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(Decided December 30, 1988) 


Doherty & Melahn (William E. Melahn) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Bar- 
bara M. Epstein); United States Customs Service, International Trade Litigation (Ed- 
ward N. Maurer) for defendant. 


DiCarLo, Judge: This action is before the Court following denial 
by the United States Customs Service (Customs) of a protest by the 
Peerless Insurance Company (Peerless) against payment as surety 
on a single-entry bond. The Court holds that Peerless did not file its 
protest within the 90 day statutory limit required by 19 U.S.C. 
§ 1514(cX2A) (1982). The Court dismisses this action for lack of 
jurisdiction. 

BACKGROUND 


Peerless is the surety on a single-entry bond for laminated boxes 
imported from Finland by the principal on the bond, the Asoma 
Corporation (Asoma). The Asoma bond was issued for Peerless 
through an independent agent, but was executed by a customshouse 
broker on August 4, 1982 who filed with Customs in the Port of Chi- 
cago. Customs liquidated the entry on October 7, 1983 with in- 
creased duties that Asoma never paid. On February 1, 1985, Cus- 
toms mailed Peerless a letter making formal demand for payment 
of the deficient duties under the Asoma bond as well as other bills 
not here in dispute. The letter stated: 


enclosed herewith is a listing of 419 bill(s) due to the United 
States Customs Service totaling [$1,175,852.25] owed by princi- 
pals for whom you are surety and which were due and payable 
on the dates indicated in the enclosure. Formal demands were 
made on the principals involved but the bills remain unpaid as 
of February 01, 1985. Under the terms of your bond you are an 
original promisor and debtor with each of your principals. This 
is a formal demand upon you for payment of the amounts noted 
on the enclosures hereto. 


An attached computer printout of the bills listed the bill totalling 
$3055.42 for the Asoma bond. For each bill, the printout set forth in 
columns under headings the name and address of the delinquent 
debtor, the bill number, billing date, port name, document date, en- 
try number, the amount due, and the importer number. On October 
7, 1986, Customs again sent Peerless a demand letter containing es- 
sentially the same language and information as the February 1, 
1985 demand. On December 2, 1986, Customs sent Peerless a “sup- 
plemental collection letter,’ mailed after liquidation when there 
has been no payment or protest filed. This letter included a copy of 
the Asoma bond and the entry form. 

On January 27, 1987, Peerless filed a protest against payment on 
the Asoma bond, alleging that Customs improperly liquidated the 
merchandise. Customs denied the protest as untimely because it 
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was not filed within 90 days of the February 1, 1985 demand letter 
as required by 19 U.S.C. §1514(cX2A) (1982) and 19 C.F.R. 
§ 174.13(e\(3). Peerless then commenced this action, whereupon Cus- 
toms moved for dismissal under Rule 12(b\1) of the Rules of this 
Court for lack of subject-matter jurisdiction. Peerless counters that 
the February and October letters were legally insufficient notice for 
a surety to ascertain its liability and rights on the bond because 
Customs did not furnish a copy of the bond. Peerless asserts that 
the supplemental collection letter of December 2, 1986 was the first 
legally sufficient demand and thus the protest was timely. 


DIscussION 


The only issue is whether the information in Customs’ demand 
for payment provided sufficient notice to Peerless for it to identify 
the bond without a copy of it being attached to Customs’ demand 
for payment. 

Since at least 1977, Customs has made its demands for payment 
upon sureties using computerized printouts which identify the 
name and address of the delinquent importer, the bill number, bill- 
ing date, port of entry, document date, entry number, the amount 
due, and the importer number. Peerless claims that although Cus- 
toms has been providing this information since at least 1977, Con- 
gress expressed its displeasure with the adequacy of notice given to 
sureties when it enacted the Trade Agreements Act of 1979. Pub. L. 
No 96-39, § 1001(b)(3)(E), 93 Stat. 144, 305 (1979). Legislative history 
of the 1979 Trade Act reveals, however, that Congress extended the 
period during which sureties could file a protest due to concern that 
sureties were not receiving timely notice, rather than insufficient 
notice. See S. Rep. No. 249, 96th Cong. 1st Sess. 254, reprinted in 
1979 U.S. Code. Cong. & Admin. News 381, 640. 

When Customs sent a demand for payment which lacked the in- 
formation identified in the column headings of the computer 
printout, this Court found that Customs failure to provide that in- 
formation gave inadequate notice to the surety. Old Republic Ins. 
Co. v. United States, 10 CIT 1, 625 F. Supp. 983 (1986). Although the 
headings in Old Republic were the same as those presently in dis- 
pute, the Old Republic court did not decide whether notice would 
have been sufficient had all the information been provided under 
each of the column headings. 

Unlike Old Republic, Customs has provided Peerless all the infor- 
mation under each of the column headings in the demand on the 
Asoma bond. Peerless thus knew the name and address of the delin- 
quent importer, the bill number, billing date, port of entry, docu- 
ment date, entry number, the amount due, and the importer num- 
ber. Using this information, Peerless could have obtained a copy of 
the bond from the Customshouse at the port of entry or from its 
own files. 
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Peerless argues that the demand for payment is nonetheless in- 
sufficient in the absence of a copy of the bond upon which the gov- 
ernment is basing its claim for payment. Peerless claims that it 
needs a copy of the bond to ascertain its own liability. If Customs 
does not provide a copy of the bond with the demand for payment, 
Peerless states that it is practically impossible to obtain a copy of 
the bond on its own because of the manner Peerless executes and 
files import bonds. 

Import bonds are often executed with the importer and filed with 
Customs on behalf of the surety by a customshouse broker selected 
by an independent agent of the surety. Affidavit in Support of Peer- 
less’ Opposition to Plaintiff's Motion to Dismiss at 2. Peerless as- 
serts that it is customary for only the customshouse broker and 
Customs to retain copies of an executed bond. Peerless claims it is 
difficult, if not impossible, to obtain a copy of the bond from the bro- 
ker after the demand is made because in most cases the surety does 
not know the identity of the broker or the broker may have moved, 
gone out of business, or simply be intransigent. 

The Court rejects Peerless’ contention that it did not receive suffi- 
cient notice. First, although Peerless may have experienced difficul- 
ty in obtaining a copy of the bond from its own broker, Peerless ad- 
mits that it did not even attempt to obtain a copy of the bond from 
the customshouse using information that Customs provided in its 
demand for payment. From the information contained in the de- 
mand for payment, Peerless could have obtained a copy of the bond 
from the Customshouse at the port of entry where the bond was 
originally filed. Second, notice to a surety for payment is not ren- 
dered insufficient merely because the record-keeping practices of 
the surety are inadequate. See Magee v. Manhattan Life Ins. Co., 92 
U.S. 93, 98 (1875) (a surety “must not rest supine, close his eyes, 
and fail to seek important information within his reach”). The fact 
that Peerless’ record-keeping practices may be long-standing does 
not alter this conclusion. In the view of the Court, any difficulties 
facing a surety in securing copies of its import bonds or identifying 
its own agents can be overcome by requiring that each broker or 
agent submit a copy of the bond to the surety upon execution with 
the importer or filing with Customs. A prudent surety would thus 
have a copy of all bonds under which it may be liable. which could 
be examined immediately upon receiving a demand for payment 
without having to travel to the Customshouse at the port of entry 
or track down the broker. 


CoNCLUSION 


The Court finds that the February 1, 1985 demand upon Peerless 
for payment provided sufficient notice because it included enough 
information for Peerless to ascertain its obligations on the bond. 
This result does not denigrate from the requirement that the surety 
must receive actual notice from Customs. See 19 U.S.C. § 1514 





U.S. COURT OF INTERNATIONAL TRADE 81 


(1982); Old Republic Ins. Co. v. United States, 10 CIT 1, 625 F. Supp. 
983 (1986). The Court merely holds that Customs is not required to 
attach a copy of the bond to its demand for payment when Customs 
provides sufficient information for the surety to locate the bond and 
ascertain its liability for payment. 

In order for the court to have jurisdiction in Customs cases under 
28 U.S.C. § 1581(a) (1982), a timely protest must first be filed with 
Customs. 19 U.S.C. § 1514(c\2)A) (1982); San Francisco Newspaper 
Printing Co. v. United States, 9 CIT 517, 620 F. Supp. 738 (1985). Be- 
cause no protest was filed within the 90 day period after notice of 
demand for payment, the Court dismisses this action for lack of sub- 
ject-matter jurisdiction. 
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